sate, 


Copyright Law 
ome United States 


and Related Laws Contained in 
Title 17 of the United States Code 


9= 


CIRCULAR 92 


Copyright Law of the United States 


and Related Laws Contained in Title 17 of the United States Code 


MAY 2021 


The Congress shall have Power... To promote the Progress of Science 
and useful Arts, by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writings and Discoveries. 


UNITED STATES CONSTITUTION, ARTICLE I, SECTION 8 


DEDICATION 


This edition of Copyright Law of the United States is dedicated to the 
thousands of U.S. Copyright Office employees who, since copyright 
administration was first brought into the Copyright Office in 1870, have 
worked tirelessly to fulfill copyright’s Constitutional mandate. 


Preface 


This publication contains the text of Title 17 of the United States Code, including 
all amendments enacted by Congress through December 27, 2020. It includes 
the Copyright Act of 1976 and all subsequent amendments to copyright law; the 
Semiconductor Chip Protection Act of 1984, as amended; and the Vessel Hull 
Design Protection Act, as amended. The Copyright Office is responsible for reg- 
istering intellectual property claims under all three. 

The United States copyright law is contained in chapters 1 through 8 and 
10 through 12 of Title 17 of the United States Code. The Copyright Act of 1976, 
which provides the basic framework for the current copyright law, was enacted 
on October 19, 1976, as Pub. L. No. 94-553, 90 Stat. 2541. The 1976 Act was a 
comprehensive revision of the copyright law in Title 17. Listed below in chrono- 
logical order of their enactment are the Copyright Act of 1976 and subsequent 
amendments to Title 17. 

Chapters 9 and 13 of Title 17 contain two types of design protection that are 
independent of copyright protection. Chapter 9 of Title 17 is the Semiconductor 
Chip Protection Act of 1984 (SCPA), as amended. The SCPA was enacted as Title 
I of Pub. L. No. 98-620, 98 Stat. 3335, 3347, on November 8, 1984. Chapter 13 
of Title 17 is the Vessel Hull Design Protection Act (VHDPA), as amended. The 
VHDPA was enacted on October 28, 1998, as Title V of the Digital Millennium 
Copyright Act (DMCA), Pub. L. No. 105-304, 112 Stat. 2860, 2905. Subsequent 
amendments to the Title 17 provisions for SCPA and the VHDPA are also included 
in the list below, in chronological order of their enactment. 

In some cases, statutory enactments affecting copyright law are not codified in 
Title 17. For transitional and supplementary provisions that do not amend Title 
17, see the appendices. 

This edition adds copyright legislation enacted since the last printed edition 
of the circular in June 2020: provisions in the Consolidated Appropriations Act, 
2021, that added section 2319C to Title 18, United States Code, regarding crimi- 
nal penalties for copyright infringement, and a new chapter 15 to Title 17, the 
Copyright Alternative in Small-Claims Enforcement (CASE) Act of 2020. This 
legislation was signed into law in December 2020. 


Shira Perlmutter 
Register of Copyrights and Director of the United States Copyright Office 
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Statutory Enactments Contained in Title 17 of the United States Code 


[Copyright Act of 1976], Pub. L. No. 94-553, 90 Stat. 2541 (for the general 
revision of copyright law, Title 17 of the United States Code, and for other 
purposes), October 19, 1976. 


Legislative Branch Appropriation Act, 1978, Pub. L. No. 95-94, 91 Stat. 653, 682 
(amending §203 and §708, Title 17, United States Code, regarding the deposit 
of moneys by the Register of Copyrights in the Treasury of the United States), 
enacted August 5, 1977. 


[Copyright Amendments], Pub. L. No. 95-598, 92 Stat. 2549, 2676 (amending 
§201(e), Title 17, United States Code, to permit involuntary transfer under the 
Bankruptcy Law), enacted November 6, 1978. 


[Copyright Amendments], Pub. L. No. 96-517, 94 Stat. 3015, 3028 (amending 
§101 and §117, Title 17, United States Code, regarding computer programs), 
enacted December 12, 1980. 


Piracy and Counterfeiting Amendments Act of 1982, Pub. L. No. 97-180, 96 
Stat. 91, 93 (amending §506(a), Title 17, United States Code, and Title 18 of the 
United States Code), enacted May 24, 1982. 


[Copyright Amendments], Pub. L. No. 97-215, 96 Stat. 178 (amending the 
manufacturing clause in chapter 6, Title 17, United States Code), enacted July 
13, 1982. 


[Copyright Amendments], Pub. L. No. 97-366, 96 Stat. 1759 (amending §110 
and §708, Title 17, United States Code, regarding the redesignation of registra- 
tion fees as filing fees, and the exemption from copyright liability of certain 
performances of nondramatic literary or musical works), enacted October 
25,1982. 


Record Rental Amendment of 1984, Pub. L. No. 98-450, 98 Stat. 1727 (amend- 
ing §109 and §115, Title 17, United States Code, with respect to rental, lease, or 
lending of sound recordings), enacted October 4, 1984. 


Semiconductor Chip Protection Act of 1984, Title III of Pub. L. No. 98-620, 
98 Stat. 3335, 3347 (adding chapter 9, Title 17, United States Code, to provide 
design protection for semiconductor chips), November 8, 1984. 


[Copyright Amendments], Pub. L. No. 99-397, 100 Stat. 848 (amending §111 
and §801, Title 17, United States Code, to clarify the definition of the local ser- 
vice area of a primary transmitter in the case of a low power television station), 
enacted on August 27, 1986. 


[Amendments to the Semiconductor Chip Protection Act of 1984], Pub. L. 
No. 100-159, 101 Stat. 899 (amending chapter 9, Title 17, United States Code, 
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regarding protection extended to semiconductor chip products of foreign 
entities), enacted November 9, 1987. 


¢ Berne Convention Implementation Act of 1988, Pub. L. No. 100-568, 102 Stat. 
2853, enacted October 31, 1988. (See Appendix Q for certain provisions of this 
Act that do not amend Title 17 of the United States Code.) 


* [Copyright Amendments], Pub. L. No. 100-617, 102 Stat. 3194 (extending for 
an additional eight-year period certain provisions of Title 17, United States 
Code, relating to the rental of sound recordings and for other purposes), 
enacted November 5, 1988. 


+ Satellite Home Viewer Act of 1988, Title II of Pub. L. No. 100-667, 102 Stat. 
3935, 3949, enacted November 16, 1988. 


* Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, 102 Stat. 
4642, 4672 (amending §912, Title 17, United States Code), enacted November 
19,1988. 


* Copyright Fees and Technical Amendments Act of 1989, Pub. L. No. 101-318, 
104 Stat. 287, enacted on July 3, 1990. 


* Copyright Royalty Tribunal Reform and Miscellaneous Pay Act of 1989, Pub. 
L. No. 101-319, 104 Stat. 290, enacted July 3, 1990. 


* Copyright Remedy Clarification Act, Pub. L. No. 101-553, 104 Stat. 2749, en- 
acted November 15, 1990. 


* Visual Artists Rights Act of 1990, Title VI of the Judicial Improvements Act of 
1990, Pub. L. No. 101-650, 104 Stat. 5089, 5128, enacted December 1, 1990. 


+ Architectural Works Copyright Protection Act, Title VII of the Judicial Im- 
provements Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089, 5133, enacted De- 
cember 1, 1990. 


* Computer Software Rental Amendments Act of 1990, Title VII of the Judicial 
Improvements Act of 1990, Pub. L. No. 101-650, 104 Stat 5089, 5134, enacted 
December 1, 1990. 


* Semiconductor International Protection Extension Act of 1991, Pub. L. No. 
102-64, 105 Stat. 320 (amending chapter 9, Title 17, United States Code, regard- 
ing protection extended to semiconductor chip products of foreign entities), 
enacted June 28, 1991. 


* Copyright Amendments Act of 1992, Pub. L. No. 102-307, 106 Stat. 264, 272 
(amending chapter 3, Title 17, United States Code, as described immediately 
below and by deleting subsection 108(i)), enacted June 26, 1992. (Also, through 
an independent provision that does not amend Title 17 of the United States 
Code, the Act established the National Film Registry under Title I, which is 
the National Film Preservation Act of 1992.) 
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Copyright Renewal Act of 1992, Title I of the Copyright Amendments Act of 
1992, Pub. L. No. 102-307, 106 Stat. 264 (amending chapter 3, Title 17, United 
States Code, by providing for automatic renewal of copyright for works 
copyrighted between January 1, 1964, and December 31, 1977), enacted June 
26,1992. 


[Copyright Amendments], Pub. L. No. 102-492, 106 Stat. 3145 (amending $107, 
Title 17, United States Code, regarding unpublished works), enacted October 
24, 1992. 

[Copyright Amendments], Pub. L. No. 102-561, 106 Stat. 4233 (amending 
§2319, Title 18, United States Code, regarding criminal penalties for copyright 
infringement), enacted October 28, 1992. 


Audio Home Recording Act of 1992, Pub. L. No. 102-563, 106 Stat. 4237 (amen- 
ding Title 17 of the United States Code by adding a new chapter 10), enacted 
October 28, 1992. 


North American Free Trade Agreement Implementation Act, Pub. L. No. 103- 
182, 107 Stat. 2057, 2114 and 2115 (amending §109, Title 17, United States Code, 
and adding a new §104A), enacted December 8, 1993. 


Copyright Royalty Tribunal Reform Act of 1993, Pub. L. No. 103-198, 107 Stat. 
2304 (amending, inter alia, chapter 8, Title 17, United States Code), enacted 
December 17, 1993. 


Satellite Home Viewer Act of 1994, Pub. L. No. 103-369, 108 Stat. 3477 
(amending, inter alia, §111 and §119, Title 17, United States Code, relating to the 
definition of a local service area of a primary transmitter), enacted October 
18, 1994. 


Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809, 4973 
(amending, inter alia, §104, Title 17, United States Code, and adding a new 
chapter 11), enacted December 8, 1994. (See Appendix R for the text of certain 
provisions of this Act that do not amend Title 17 of the United States Code.) 


Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104- 
39, 109 Stat. 336 (amending, inter alia, §114 and §115, Title 17, United States 
Code), enacted November 1, 1995. 


Anticounterfeiting Consumer Protection Act of 1996, Pub. L. No. 104-153, 110 
Stat. 1386, 1388 (amending §603(c), Title 17, United States Code, and $2318, 
Title 18, United States Code), enacted July 2, 1996. 


Legislative Branch Appropriations Act, 1997, Pub. L. No. 104-197, 110 Stat. 2394, 
2416 (amending, inter alia, Title 17, United States Code, by adding a new §121 
concerning the limitation on exclusive copyrights for literary works in special- 
ized format for the blind and disabled), enacted September 16, 1996. 
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* [Copyright Amendments and Amendments to the Semiconductor Chip 
Protection Act of 1984], Pub. L. No. 105-80, 111 Stat. 1529 (making technical 
amendments to certain provisions of Title 17, United States Code), enacted 
November 13, 1997. 


* No Electronic Theft (NET) Act, Pub. L. No. 105-147, 111 Stat. 2678, enacted 
December 16, 1997. 


¢ Sonny Bono Copyright Term Extension Act, Title I of Pub. L. No. 105-298, 112 
Stat. 2827 (amending chapter 3, Title 17, United States Code, to extend the term 
of copyright protection for most works to life plus 70 years), enacted October 
27,1998. 

* Fairness in Music Licensing Act of 1998, Title II of Pub. L. No. 105-298, 112 Stat. 
2827, 2830 (amending, inter alia, §110, Title 17, United States Code, and adding 
§513 to provide a music licensing exemption for food service and drinking 
establishments), enacted October 27, 1998. 


¢ Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2887 
(Title IV amending $108, §112, $114, chapter 7, and chapter 8, Title 17, United 
States Code), enacted October 28, 1998. (This Act also contains four separate 
acts within Titles I, II, II, and V that amended Title 17 of the United States 
Code. These four acts are each separately listed below. See Appendix B for 
additional provisions of this Act that do not amend Title 17 of the United 
States Code.) 


* WIPO Copyright and Performances and Phonograms Treaties Implementa- 
tion Act of 1998, Title I of the Digital Millennium Copyright Act, Pub. L. No. 
105-304, 112 Stat. 2860, 2861 (amending Title 17 of the United States Code, 
inter alia, to add a new chapter 12 which prohibits circumvention of copy- 
right protection systems and provides protection for copyright management 
information), enacted October 28, 1998. 


* Online Copyright Infringement Liability Limitation Act, Title II of the Digital 
Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2877 (amend- 
ing Title 17 of the United States Code to add a new §512), enacted October 
28, 1998. 


* Computer Maintenance Competition Assurance Act, Title II of the Digital 
Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2886 (amend- 
ing $117, Title 17, United States Code), enacted October 28, 1998. 


* Vessel Hull Design Protection Act, Title V of the Digital Millennium Copyright 
Act, Pub. L. No. 105-304, 112 Stat. 2860, 2905 (adding chapter 13, Title 17, United 
States Code, to provide design protection for vessel hulls), enacted October 
28, 1998. 
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[Copyright Amendments and Amendments to the Vessel Hull Design Protec- 
tion Act], Pub. L. No. 106-44, 113 Stat. 221 (making technical corrections to 
Title 17 of the United States Code), enacted August 5, 1999. 


Satellite Home Viewer Improvement Act of 1999, Title I of the Intellectual 
Property and Communications Omnibus Reform Act of 1999, Pub. L. No. 106- 
113, 113 Stat. 1501, app. I (amending chapters 1 and 5 of Title 17 of the United 
States Code to replace the Satellite Home Viewer Act of 1994 and amending 
chapters 12 and 13 of Title 17), enacted November 29, 1999. 


Digital Theft Deterrence and Copyright Damages Improvement Act of 1999, 
Pub. L. No. 106-160, 113 Stat 1774, (amending chapter 5 of Title 17 of the United 
States Code to increase statutory damages for copyright infringement), enacted 
December 9, 1999. 


Work Made for Hire and Copyright Corrections Act of 2000, Pub. L. No. 106- 
379, 114 Stat. 1444 (amending the definition of works made for hire in Title 17 
of the United States Code; amending chapter 7 of Title 17, including changing 
the language regarding Copyright Office fees; and making other technical and 
conforming amendments to Title 17), enacted October 27, 2000. 


Intellectual Property and High Technology Technical Amendments Act of 
2002, Division C, Title III, Subtitle B of the 21st Century Department of Justice 
Appropriations Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758, 1901 
(making technical corrections both to Title 17, United States Code, and, as de- 
scribed in footnotes where appropriate, to Title I of the Intellectual Property 
and Communications Omnibus Reform Act of 1999, entitled the Satellite 
Home Viewer Improvement Act of 1999, Pub. L. No. 106-113, 113 Stat. 1501, 
app. I), enacted November 2, 2002. 


Technology, Education, and Copyright Harmonization Act of 2002, Division 
C, Title II, Subtitle C of the 21st Century Department of Justice Appropria- 
tions Authorization Act, Pub. L. No. 107-273, 116 Stat. 1758, 1910 (amending 
chapter 1, Title 17, United States Code, to incorporate provisions relating to use 
of copyrighted works for distance education), enacted November 2, 2002. 


Small Webcaster Settlement Act of 2002, Pub. L. No. 107-321, 116 Stat. 2780 
(amending chapter 1, Title 17, United States Code, to incorporate new language 
into section 114), enacted December 4, 2002. 


Copyright Royalty and Distribution Reform Act of 2004, Pub. L. No. 108-419, 
118 Stat. 2341 (revising chapter 8, Title 17, United States Code, in its entirety), 
enacted November 30, 2004. 


Individuals with Disabilities Education Improvement Act of 2004, Title II, 
Pub. L. No. 108-446, 118 Stat. 2647, 2807 (amending section 121, Title 17, United 
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States Code, to further expand authorized reproduction of copyrighted works 
for the blind or people with other disabilities), enacted December 3, 2004. 


¢ Satellite Home Viewer Extension and Reauthorization Act of 2004, Title IX, 
Division J of the Consolidated Appropriations Act, 2005, Pub. L. No. 108-447, 
118 Stat. 2809, 3393 (amending section 119, Title 17, United States Code, 
throughout and by extending for an additional five years the statutory license 
for satellite carriers retransmitting over-the-air television broadcast stations 
to their subscribers), enacted December 8, 2004. 


+ Anti-counterfeiting Amendments Act of 2004, Title I of the Intellectual Prop- 
erty Protection and Courts Amendments Act of 2004, Pub. L. No. 108-482, 
118 Stat. 3912 (amending section 2318, Title 18, United States Code, concerning 
trafficking in counterfeit or illicit labels in connection with stolen copyrighted 
works), enacted December 23, 2004. 


* Fraudulent Online Identity Sanctions Act, Title I of the Intellectual Property 
Protection and Courts Amendments Act of 2004, Pub. L. No. 108-482, 118 
Stat. 3912, 3916 (amending section 504(c), Title 17, United States Code, to add 
language making it a criminal violation to knowingly provide false contact 
information for a domain name that is used in connection with copyright 
infringement when registering the domain name with authorities), enacted 
December 23, 2004. 


* Artists’ Rights and Theft Prevention Act of 2005 (also known as the “ART Act”), 
Title I of the Family Entertainment and Copyright Act of 2005, Pub. L. No. 
109-9, 119 Stat. 218 (amending chapter 113, Title 18, United States Code, to adda 
new section 2319B authorizing criminal penalties for unauthorized recording 
of motion pictures; amending section 506(a), Title 17, United States Code, in its 
entirety; amending section 2319, Title 18, United States Code, by adding crimi- 
nal penalties for section 506(a); amending section 408, Title 17, United States 
Code, by adding new language authorizing preregistration of works being 
prepared for commercial distribution; and directing the United States Sen- 
tencing Commission to establish policies and guidelines for intellectual prop- 
erty crimes), enacted April 27, 2005. 


* Family Movie Act of 2005, Title II of the Family Entertainment and Copyright 
Act of 2005, Pub. L. No. 109-9, 119 Stat. 218, 223 (amending section 110, Title 17, 
United States Code, to add a new exemption from infringement for imperceptible 
skipping of audio and video content in motion pictures), enacted April 27, 2005. 


Preservation of Orphan Works Act, Title IV of the Family Entertainment and 
Copyright Act of 2005, Pub. L. No. 109-9, 119 Stat. 218, 226 (amending section 
108(i), Title 17, United States Code, to add orphan works to the list of works that 
are exempt from certain limitations on uses by libraries and archives), enacted 
April 27, 2005. 
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Copyright Royalty Judges Program Technical Corrections Act, Pub. L. No. 109- 
303,120 Stat. 1478 (to make clarifying and technical corrections to chapter 8, Title 
17, United States Code, and related conforming amendments), enacted October 
6, 2006. 


Prioritizing Resources and Organization for Intellectual Property Act of 2008, 
Pub. L. No. 110-403, 122 Stat. 4256 (amending civil and criminal provisions in 
chapters 4,5, and 6, Title 17, United States Code, and related provisions in Title 
28, United States Code), enacted October 13, 2008. 


Vessel Hull Design Protection Amendments of 2008, Pub. L. No. 110-434, 122 
Stat. 4972 (amending definitions in section 1301), enacted October 16, 2008. 


¢ Webcaster Settlement Act of 2008, Pub. L. No. 110-435, 122 Stat. 4974 (amend- 
ing section 114 to implement the webcaster settlement agreement), enacted 
October 16, 2008. 


* Webcaster Settlement Act of 2009, Pub. L. No. 111-36, 123 Stat. 1926 (amending 
section 114 to authorize 30-day negotiation period for webcasters and copy- 
right holders), enacted June 30, 2009. 


+ Department of Defense Appropriations Act, 2010, Pub. L. No. 111-118, 123 Stat. 
3409 (amending section 119, Title 17, United States Code, to extend certain time 
periods to February 28, 2010, and to repeal section 4(a) of the Satellite Home 
Viewer Act of 1994), enacted December 19, 2009. 


* Temporary Extension Act of 2010, Pub. L. No. 111-144, 124 Stat. 42 (amend- 
ing section 119, Title 17, United States Code, to extend certain time periods to 
March 28, 2010) enacted March 2, 2010. 


* Satellite Television Extension Act of 2010, Pub. L. No. 111-151, 124 Stat. 1027 
(amending section 119, Title 17, United States Code, to extend certain time 
periods to April 30, 2010) enacted March 26, 2010. 


* Continuing Extension Act of 2010, Pub. L. No. 111-157, 124 Stat. 1116 (amending 
section 119, Title 17, United States Code, to extend certain time periods to May 
31, 2010) enacted April 15, 2010. 


* Satellite Television Extension and Localism Act of 2010, Pub. L. No. 111-175, 
124 Stat. 1218 (amending sections 111, 119, 122, 708, and 804 of Title 17, United 
States Code) enacted May 27, 2010. 


* Copyright Cleanup, Clarification, and Corrections Act of 2010, Pub. L. No. 111- 
295, 124 Stat. 3180 (making miscellaneous clarifying, conforming, and techni- 
cal corrections throughout Title 17, United States Code, and section 2318, Title 
18, United States Code, and repealing section 601, Title 17, United States Code) 
enacted December 9, 2010. 
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¢ STELA Reauthorization Act of 2014, Pub. L. No. 113-200, 128 Stat. 2059 
(amending sections 111, 119, and 122 of Title 17, United States Code), enacted 
December 4, 2014. 


« Marrakesh Treaty Implementation Act, Pub. L. No. 115-261, 132 Stat. 3667 
(amending section 121 and adding section 121A of Title 17, United States Code), 
enacted October 10, 2018. 


* Orrin G. Hatch-Bob Goodlatte Music Modernization Act, Pub. L. No. 115- 
264, 132 Stat. 3676 (amending sections 114, 115, 301, 801, 803, and 804, of Title 
17, United States Code; adding chapter 14 to Title 17, United States Code; and 
amending section 137, of Title 28, United States Code), enacted October 11, 2018. 


¢ National Defense Authorization Act for Fiscal Year 2020, Pub. L. No. 116-92, 
133 Stat. 1198 (amending section 105 of Title 17, United States Code), enacted 
December 20, 2019. 


* Satellite Television Community Protection and Promotion Act of 2019, Title 
XI of the Further Consolidated Appropriations Act, 2020, Pub. L. No. 116-94, 
133 Stat. 2534 (amending sections 119 and 501 of Title 17, United States Code), 
enacted December 20, 2019. 


+ Library of Congress Technical Corrections Act of 2019, Title XIV of the Fur- 
ther Consolidated Appropriations Act, 2020, Pub. L. No. 116-94, 133 Stat. 2534 
(amending sections 701, 802, and 803 of Title 17, United States Code), enacted 
December 20, 2019. 


* Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, 134 
Stat. 281 (adding section 710 to Title 17, United States Code), enacted March 
27, 2020. 


* Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, 134 Stat. 1182 
(adding section 2319C to Title 18, United States Code, regarding criminal pen- 
alties for copyright infringement; adding chapter 15 to Title 17, United States 
Code), enacted December 27, 2020. 
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$101 Subject Matter and Scope of Copyright 


§101 - Definitions? 


Except as otherwise provided in this title, as used in this title, the following terms 
and their variant forms mean the following: 

An “anonymous work” is a work on the copies or phonorecords of which no 
natural person is identified as author. 

An “architectural work” is the design of a building as embodied in any tangible 
medium of expression, including a building, architectural plans, or drawings. The 
work includes the overall form as well as the arrangement and composition of spac- 
es and elements in the design, but does not include individual standard features.* 

“Audiovisual works” are works that consist of a series of related images which 
are intrinsically intended to be shown by the use of machines or devices such as 
projectors, viewers, or electronic equipment, together with accompanying sounds, 
if any, regardless of the nature of the material objects, such as films or tapes, in 
which the works are embodied. 

The “Berne Convention” is the Convention for the Protection of Literary and 
Artistic Works, signed at Berne, Switzerland, on September 9, 1886, and all acts, 
protocols, and revisions thereto.* 

The “best edition” of a work is the edition, published in the United States at 
any time before the date of deposit, that the Library of Congress determines to 
be most suitable for its purposes. 

A person’s “children” are that person’s immediate offspring, whether legitimate 
or not, and any children legally adopted by that person. 

A “collective work” is a work, such as a periodical issue, anthology, or encyclo- 
pedia, in which a number of contributions, constituting separate and indepen- 
dent works in themselves, are assembled into a collective whole. 

A “compilation” is a work formed by the collection and assembling of preexist- 
ing materials or of data that are selected, coordinated, or arranged in such a way 
that the resulting work as a whole constitutes an original work of authorship. The 
term “compilation” includes collective works. 

A“computer program’ is a set of statements or instructions to be used directly 
or indirectly in a computer in order to bring about a certain result.* 

“Copies” are material objects, other than phonorecords, in which a work is 
fixed by any method now known or later developed, and from which the work 
can be perceived, reproduced, or otherwise communicated, either directly or with 
the aid of a machine or device. The term “copies” includes the material object, 
other than a phonorecord, in which the work is first fixed. 

“Copyright owner’, with respect to any one of the exclusive rights comprised 
in a copyright, refers to the owner of that particular right. 

A “Copyright Royalty Judge” is a Copyright Royalty Judge appointed under 
section 802 of this title, and includes any individual serving as an interim Copy- 
right Royalty Judge under such section.® 
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A work is “created” when it is fixed in a copy or phonorecord for the first time; 
where a work is prepared over a period of time, the portion of it that has been 
fixed at any particular time constitutes the work as of that time, and where the 
work has been prepared in different versions, each version constitutes a separate 
work. 

A “derivative work” is a work based upon one or more preexisting works, such 
as a translation, musical arrangement, dramatization, fictionalization, motion 
picture version, sound recording, art reproduction, abridgment, condensation, or 
any other form in which a work may be recast, transformed, or adapted. A work 
consisting of editorial revisions, annotations, elaborations, or other modifica- 
tions, which, as a whole, represent an original work of authorship, is a “derivative 
work”. 

A “device”, “machine”, or “process” is one now known or later developed. 

A “digital transmission” is a transmission in whole or in part in a digital or 
other nonanalog format.” 

To “display” a work means to show a copy of it, either directly or by means 
of a film, slide, television image, or any other device or process or, in the case 
of a motion picture or other audiovisual work, to show individual images non- 
sequentially. 

An “establishment” is a store, shop, or any similar place of business open to 
the general public for the primary purpose of selling goods or services in which 
the majority of the gross square feet of space that is nonresidential is used for 
that purpose, and in which nondramatic musical works are performed publicly.® 

The term “financial gain” includes receipt, or expectation of receipt, of any- 
thing of value, including the receipt of other copyrighted works.’ 

A work is “fixed” in a tangible medium of expression when its embodiment 
in a copy or phonorecord, by or under the authority of the author, is sufficiently 
permanent or stable to permit it to be perceived, reproduced, or otherwise com- 
municated for a period of more than transitory duration. A work consisting of 
sounds, images, or both, that are being transmitted, is “fixed” for purposes of this 
title if a fixation of the work is being made simultaneously with its transmission. 

A “food service or drinking establishment” is a restaurant, inn, bar, tavern, or 
any other similar place of business in which the public or patrons assemble for 
the primary purpose of being served food or drink, in which the majority of the 
gross square feet of space that is nonresidential is used for that purpose, and in 
which nondramatic musical works are performed publicly." 

The “Geneva Phonograms Convention” is the Convention for the Protection 
of Producers of Phonograms Against Unauthorized Duplication of Their Phono- 
grams, concluded at Geneva, Switzerland, on October 29, 1971."' 

The “gross square feet of space” of an establishment means the entire interior 
space of that establishment, and any adjoining outdoor space used to serve pa- 
trons, whether on a seasonal basis or otherwise.’? 
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The terms “including” and “such as” are illustrative and not limitative. 
An “international agreement” is— 

(1) the Universal Copyright Convention; 

(2) the Geneva Phonograms Convention; 

(3) the Berne Convention; 

(4) the WTO Agreement; 

(5) the WIPO Copyright Treaty;** 

(6) the WIPO Performances and Phonograms Treaty;"* and 

(7) any other copyright treaty to which the United States is a party.'® 

A “joint work” is a work prepared by two or more authors with the intention 
that their contributions be merged into inseparable or interdependent parts of 
a unitary whole. 

“Literary works” are works, other than audiovisual works, expressed in words, 
numbers, or other verbal or numerical symbols or indicia, regardless of the na- 
ture of the material objects, such as books, periodicals, manuscripts, phonore- 
cords, film, tapes, disks, or cards, in which they are embodied. 

The term “motion picture exhibition facility” means a movie theater, screen- 
ing room, or other venue that is being used primarily for the exhibition of a 
copyrighted motion picture, if such exhibition is open to the public or is made 
to an assembled group of viewers outside of a normal circle of a family and its 
social acquaintances.'® 

“Motion pictures” are audiovisual works consisting of a series of related images 
which, when shown in succession, impart an impression of motion, together with 
accompanying sounds, if any. 

To “perform” a work means to recite, render, play, dance, or act it, either di- 
rectly or by means of any device or process or, in the case of a motion picture or 
other audiovisual work, to show its images in any sequence or to make the sounds 
accompanying it audible. 

A “performing rights society” is an association, corporation, or other entity 
that licenses the public performance of nondramatic musical works on behalf 
of copyright owners of such works, such as the American Society of Composers, 
Authors and Publishers (ASCAP), Broadcast Music, Inc. (BMI), and SESAC, Inc.?” 

“Phonorecords” are material objects in which sounds, other than those accom- 
panying a motion picture or other audiovisual work, are fixed by any method now 
known or later developed, and from which the sounds can be perceived, repro- 
duced, or otherwise communicated, either directly or with the aid of a machine 
or device. The term “phonorecords” includes the material object in which the 
sounds are first fixed. 

“Pictorial, graphic, and sculptural works” include two-dimensional and three- 
dimensional works of fine, graphic, and applied art, photographs, prints and 
art reproductions, maps, globes, charts, diagrams, models, and technical draw- 
ings, including architectural plans. Such works shall include works of artistic 
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craftsmanship insofar as their form but not their mechanical or utilitarian as- 
pects are concerned; the design of a useful article, as defined in this section, shall 
be considered a pictorial, graphic, or sculptural work only if, and only to the 
extent that, such design incorporates pictorial, graphic, or sculptural features 
that can be identified separately from, and are capable of existing independently 
of, the utilitarian aspects of the article.’® 

For purposes of section 513, a “proprietor” is an individual, corporation, part- 
nership, or other entity, as the case may be, that owns an establishment or a food 
service or drinking establishment, except that no owner or operator of a radio or 
television station licensed by the Federal Communications Commission, cable 
system or satellite carrier, cable or satellite carrier service or programmer, pro- 
vider of online services or network access or the operator of facilities therefor, 
telecommunications company, or any other such audio or audiovisual service or 
programmer now known or as may be developed in the future, commercial sub- 
scription music service, or owner or operator of any other transmission service, 
shall under any circumstances be deemed to be a proprietor.'? 

A “pseudonymous work” is a work on the copies or phonorecords of which the 
author is identified under a fictitious name. 

“Publication” is the distribution of copies or phonorecords of a work to the 
public by sale or other transfer of ownership, or by rental, lease, or lending. The 
offering to distribute copies or phonorecords to a group of persons for purposes 
of further distribution, public performance, or public display, constitutes pub- 
lication. A public performance or display of a work does not of itself constitute 
publication. 

To perform or display a work “publicly” means — 

(1) to perform or display it at a place open to the public or at any place 
where a substantial number of persons outside of a normal circle of a family 
and its social acquaintances is gathered; or 

(2) to transmit or otherwise communicate a performance or display of the 
work to a place specified by clause (1) or to the public, by means of any device 
or process, whether the members of the public capable of receiving the per- 
formance or display receive it in the same place or in separate places and at the 
same time or at different times. 

“Registration”, for purposes of sections 205(c)(2), 405, 406, 410(d), 411, 412, 
and 506(e), means a registration of a claim in the original or the renewed and 
extended term of copyright.”° 

“Sound recordings” are works that result from the fixation of a series of musical, 
spoken, or other sounds, but not including the sounds accompanying a motion 
picture or other audiovisual work, regardless of the nature of the material objects, 
such as disks, tapes, or other phonorecords, in which they are embodied. 

“State” includes the District of Columbia and the Commonwealth of Puerto Rico, 
and any territories to which this title is made applicable by an Act of Congress. 
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A “transfer of copyright ownership” is an assignment, mortgage, exclusive li- 
cense, or any other conveyance, alienation, or hypothecation of a copyright or of 
any of the exclusive rights comprised in a copyright, whether or not it is limited 
in time or place of effect, but not including a nonexclusive license. 

A “transmission program” is a body of material that, as an aggregate, has been 
produced for the sole purpose of transmission to the public in sequence and as 
a unit. 

To “transmit” a performance or display is to communicate it by any device 
or process whereby images or sounds are received beyond the place from which 
they are sent. 

A “treaty party” is a country or intergovernmental organization other than the 
United States that is a party to an international agreement.*! 

The “United States”, when used in a geographical sense, comprises the several 
States, the District of Columbia and the Commonwealth of Puerto Rico, and the 
organized territories under the jurisdiction of the United States Government. 

For purposes of section 411, a work is a “United States work” only if— 

(1) in the case of a published work, the work is first published — 

(A) in the United States; 

(B) simultaneously in the United States and another treaty party or par- 
ties, whose law grants a term of copyright protection that is the same as or 
longer than the term provided in the United States; 

(C) simultaneously in the United States and a foreign nation that is not 
a treaty party; or 

(D) in a foreign nation that is not a treaty party, and all of the authors 
of the work are nationals, domiciliaries, or habitual residents of, or in the 
case of an audiovisual work legal entities with headquarters in, the United 
States; 

(2) in the case of an unpublished work, all the authors of the work are 
nationals, domiciliaries, or habitual residents of the United States, or, in the 
case of an unpublished audiovisual work, all the authors are legal entities with 
headquarters in the United States; or 

(3) in the case of a pictorial, graphic, or sculptural work incorporated in 
a building or structure, the building or structure is located in the United 
States.?? 

A “useful article” is an article having an intrinsic utilitarian function that is 
not merely to portray the appearance of the article or to convey information. An 
article that is normally a part of a useful article is considered a “useful article”. 

The author’s “widow” or “widower” is the author’s surviving spouse under the 
law of the author’s domicile at the time of his or her death, whether or not the 
spouse has later remarried. 

The “WIPO Copyright Treaty” is the WIPO Copyright Treaty concluded at 
Geneva, Switzerland, on December 20, 1996.”* 
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The “WIPO Performances and Phonograms Treaty” is the WIPO Performanc- 
es and Phonograms Treaty concluded at Geneva, Switzerland, on December 20, 
1996.4 

A “work of visual art” is— 

(1) a painting, drawing, print, or sculpture, existing in a single copy, in 

a limited edition of 200 copies or fewer that are signed and consecutively 

numbered by the author, or, in the case of a sculpture, in multiple cast, carved, 

or fabricated sculptures of 200 or fewer that are consecutively numbered by 
the author and bear the signature or other identifying mark of the author; or 

(2) a still photographic image produced for exhibition purposes only, ex- 
isting in a single copy that is signed by the author, or in a limited edition 
of 200 copies or fewer that are signed and consecutively numbered by the 
author. 

A work of visual art does not include— 

(A)(i) any poster, map, globe, chart, technical drawing, diagram, model, 
applied art, motion picture or other audiovisual work, book, magazine, 
newspaper, periodical, data base, electronic information service, electronic 
publication, or similar publication; 

(ii) any merchandising item or advertising, promotional, descriptive, 
covering, or packaging material or container; 
(iii) any portion or part of any item described in clause (i) or (ii); 

(B) any work made for hire; or 

(C) any work not subject to copyright protection under this title.?° 

A “work of the United States Government” is a work prepared by an officer or 
employee of the United States Government as part of that person’s official duties. 

A “work made for hire” is— 

(1) a work prepared by an employee within the scope of his or her employ- 
ment; or 
(2) a work specially ordered or commissioned for use as a contribution to 

a collective work, as a part of a motion picture or other audiovisual work, as 
a translation, as a supplementary work, as a compilation, as an instructional 
text, as a test, as answer material for a test, or as an atlas, if the parties ex- 
pressly agree in a written instrument signed by them that the work shall be 
considered a work made for hire. For the purpose of the foregoing sentence, 
a “supplementary work” is a work prepared for publication as a secondary 
adjunct to a work by another author for the purpose of introducing, conclud- 
ing, illustrating, explaining, revising, commenting upon, or assisting in the use 
of the other work, such as forewords, afterwords, pictorial illustrations, maps, 
charts, tables, editorial notes, musical arrangements, answer material for tests, 
bibliographies, appendixes, and indexes, and an “instructional text” is a liter- 
ary, pictorial, or graphic work prepared for publication and with the purpose 
of use in systematic instructional activities. 
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In determining whether any work is eligible to be considered a work made for 
hire under paragraph (2), neither the amendment contained in section 1011(d) 
of the Intellectual Property and Communications Omnibus Reform Act of 1999, 
as enacted by section 1000(a)(9) of Public Law 106-113, nor the deletion of the 
words added by that amendment — 

(A) shall be considered or otherwise given any legal significance, or 
(B) shall be interpreted to indicate congressional approval or disapproval 
of, or acquiescence in, any judicial determination, 

by the courts or the Copyright Office. Paragraph (2) shall be interpreted as if 
both section 2(a)(1) of the Work Made for Hire and Copyright Corrections Act 
of 2000 and section 1011(d) of the Intellectual Property and Communications 
Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 
106-113, were never enacted, and without regard to any inaction or awareness by 
the Congress at any time of any judicial determinations.”® 

The terms “WTO Agreement” and “WTO member country” have the mean- 
ings given those terms in paragraphs (9) and (10), respectively, of section 2 of the 
Uruguay Round Agreements Act.?” 


§102 - Subject matter of copyright: In general *® 


(a) Copyright protection subsists, in accordance with this title, in original 
works of authorship fixed in any tangible medium of expression, now known 
or later developed, from which they can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or device. Works of 
authorship include the following categories: 

(1) literary works; 

(2) musical works, including any accompanying words; 
(3) dramatic works, including any accompanying music; 
(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; 

(7) sound recordings; and 

(8) architectural works. 

(b) In no case does copyright protection for an original work of authorship 
extend to any idea, procedure, process, system, method of operation, concept, 
principle, or discovery, regardless of the form in which it is described, explained, 
illustrated, or embodied in such work. 
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§103 - Subject matter of copyright: 
Compilations and derivative works 


(a) The subject matter of copyright as specified by section 102 includes com- 
pilations and derivative works, but protection for a work employing preexisting 
material in which copyright subsists does not extend to any part of the work in 
which such material has been used unlawfully. 

(b) The copyright in a compilation or derivative work extends only to the 
material contributed by the author of such work, as distinguished from the pre- 
existing material employed in the work, and does not imply any exclusive right 
in the preexisting material. The copyright in such work is independent of, and 
does not affect or enlarge the scope, duration, ownership, or subsistence of, any 
copyright protection in the preexisting material. 


§104 - Subject matter of copyright: National origin”? 


(a) UNPUBLISHED Works.—The works specified by sections 102 and 103, 
while unpublished, are subject to protection under this title without regard to 
the nationality or domicile of the author. 

(b) PuBLISHED Works. — The works specified by sections 102 and 103, when 
published, are subject to protection under this title if— 

(1) on the date of first publication, one or more of the authors is a national 
or domiciliary of the United States, or is a national, domiciliary, or sovereign 
authority of a treaty party, or is a stateless person, wherever that person may 
be domiciled; or 

(2) the work is first published in the United States or in a foreign nation that, 
on the date of first publication, is a treaty party; or 

(3) the work is a sound recording that was first fixed in a treaty party; or 

(4) the work is a pictorial, graphic, or sculptural work that is incorporated 
in a building or other structure, or an architectural work that is embodied in 
a building and the building or structure is located in the United States or a 
treaty party; or 

(5) the work is first published by the United Nations or any of its specialized 
agencies, or by the Organization of American States; or 

(6) the work comes within the scope of a Presidential proclamation. When- 
ever the President finds that a particular foreign nation extends, to works by 
authors who are nationals or domiciliaries of the United States or to works that 
are first published in the United States, copyright protection on substantially the 
same basis as that on which the foreign nation extends protection to works of 
its own nationals and domiciliaries and works first published in that nation, the 
President may by proclamation extend protection under this title to works of 
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which one or more of the authors is, on the date of first publication, a national, 

domiciliary, or sovereign authority of that nation, or which was first published in 

that nation. The President may revise, suspend, or revoke any such proclamation 
or impose any conditions or limitations on protection under a proclamation. 

For purposes of paragraph (2), a work that is published in the United States 
or a treaty party within 30 days after publication in a foreign nation that is not a 
treaty party shall be considered to be first published in the United States or such 
treaty party, as the case may be. 

(c) EFFECT OF BERNE CONVENTION. — No right or interest in a work eligible 
for protection under this title may be claimed by virtue of, or in reliance upon, the 
provisions of the Berne Convention, or the adherence of the United States thereto. 
Any rights in a work eligible for protection under this title that derive from this 
title, other Federal or State statutes, or the common law, shall not be expanded or 
reduced by virtue of, or in reliance upon, the provisions of the Berne Convention, 
or the adherence of the United States thereto. 

(d) EFFECT oF PHONOGRAMS TREATIES. — Notwithstanding the provisions 
of subsection (b), no works other than sound recordings shall be eligible for 
protection under this title solely by virtue of the adherence of the United States 
to the Geneva Phonograms Convention or the WIPO Performances and Pho- 
nograms Treaty.*° 


§104A - Copyright in restored works*' 


(a) AUTOMATIC PROTECTION AND TERM. — 

(1) Term. — 

(A) Copyright subsists, in accordance with this section, in restored works, 
and vests automatically on the date of restoration. 

(B) Any work in which copyright is restored under this section shall 
subsist for the remainder of the term of copyright that the work would have 
otherwise been granted in the United States if the work never entered the 
public domain in the United States. 

(2) Exception. —Any work in which the copyright was ever owned or 
administered by the Alien Property Custodian and in which the restored copy- 
right would be owned by a government or instrumentality thereof, is not a 
restored work. 

(b) OWNERSHIP OF RESTORED CopyRIGHT. —A restored work vests initially 
in the author or initial rightholder of the work as determined by the law of the 
source country of the work. 

(c) Fitinc oF Notice oF INTENT TO ENFORCE RESTORED COPYRIGHT 
AGAINST RELIANCE ParTrEs.—On or after the date of restoration, any person 
who owns a copyright in a restored work or an exclusive right therein may file 
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with the Copyright Office a notice of intent to enforce that person’s copyright or 

exclusive right or may serve such a notice directly on a reliance party. Acceptance 

of a notice by the Copyright Office is effective as to any reliance parties but shall 

not create a presumption of the validity of any of the facts stated therein. Service 

on a reliance party is effective as to that reliance party and any other reliance 

parties with actual knowledge of such service and of the contents of that notice. 
(d) REMEDIES FOR INFRINGEMENT OF RESTORED COPYRIGHTS. — 

(1) ENFORCEMENT OF COPYRIGHT IN RESTORED WORKS IN THE ABSENCE 
OF A RELIANCE PARTY. — As against any party who is not a reliance party, the 
remedies provided in chapter 5 of this title shall be available on or after the 
date of restoration of a restored copyright with respect to an act of infringe- 
ment of the restored copyright that is commenced on or after the date of 
restoration. 

(2) ENFORCEMENT OF COPYRIGHT IN RESTORED WORKS AS AGAINST RE- 
LIANCE PARTIES. — As against a reliance party, except to the extent provided 
in paragraphs (3) and (4), the remedies provided in chapter 5 of this title shall 
be available, with respect to an act of infringement of a restored copyright, on 
or after the date of restoration of the restored copyright if the requirements 
of either of the following subparagraphs are met: 

(A)(i) The owner of the restored copyright (or such owner’s agent) or the 
owner of an exclusive right therein (or such owner’s agent) files with the 
Copyright Office, during the 24-month period beginning on the date of 
restoration, a notice of intent to enforce the restored copyright; and 

(ii)(I) the act of infringement commenced after the end of the 12- 
month period beginning on the date of publication of the notice in the 

Federal Register; 

(II) the act of infringement commenced before the end of the 
12-month period described in subclause (I) and continued after the 
end of that 12-month period, in which case remedies shall be avail- 
able only for infringement occurring after the end of that 12-month 
period; or 

(III) copies or phonorecords of a work in which copyright has 
been restored under this section are made after publication of the 
notice of intent in the Federal Register. 

(B)(i) The owner of the restored copyright (or such owner’s agent) or the 
owner of an exclusive right therein (or such owner’s agent) serves upon a 
reliance party a notice of intent to enforce a restored copyright; and 

(ii)(I) the act of infringement commenced after the end of the 12- 
month period beginning on the date the notice of intent is received; 

(II) the act of infringement commenced before the end of the 12- 
month period described in subclause (I) and continued after the end 
of that 12-month period, in which case remedies shall be available 
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only for the infringement occurring after the end of that 12-month 
period; or 

(III) copies or phonorecords of a work in which copyright has 
been restored under this section are made after receipt of the notice 
of intent. 


In the event that notice is provided under both subparagraphs (A) and (B), the 
12-month period referred to in such subparagraphs shall run from the earlier of 
publication or service of notice. 


(3) EXISTING DERIVATIVE WORKS. — 

(A) In the case of a derivative work that is based upon a restored work 
and is created — 

(i) before the date of the enactment of the Uruguay Round Agree- 
ments Act, if the source country of the restored work is an eligible coun- 
try on such date, or 

(ii) before the date on which the source country of the restored work 
becomes an eligible country, if that country is not an eligible country 
on such date of enactment, 

a reliance party may continue to exploit that derivative work for the 
duration of the restored copyright if the reliance party pays to the owner 
of the restored copyright reasonable compensation for conduct which 
would be subject to a remedy for infringement but for the provisions of 
this paragraph. 

(B) In the absence of an agreement between the parties, the amount of 
such compensation shall be determined by an action in United States dis- 
trict court, and shall reflect any harm to the actual or potential market for 
or value of the restored work from the reliance party’s continued exploita- 
tion of the work, as well as compensation for the relative contributions of 
expression of the author of the restored work and the reliance party to the 
derivative work. 

(4) COMMENCEMENT OF INFRINGEMENT FOR RELIANCE PARTIES. — For 


purposes of section 412, in the case of reliance parties, infringement shall be 
deemed to have commenced before registration when acts which would have 
constituted infringement had the restored work been subject to copyright were 
commenced before the date of restoration. 

(e) Notices oF INTENT TO ENFORCE A RESTORED COPYRIGHT. — 


(1) NOTICES OF INTENT FILED WITH THE COPYRIGHT OFFICE. — 

(A)(i) A notice of intent filed with the Copyright Office to enforce a re- 
stored copyright shall be signed by the owner of the restored copyright or 
the owner of an exclusive right therein, who files the notice under subsec- 
tion (d)(2)(A)(i) (hereafter in this paragraph referred to as the “owner”), or 
by the owner’s agent, shall identify the title of the restored work, and shall 
include an English translation of the title and any other alternative titles 
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known to the owner by which the restored work may be identified, and an 
address and telephone number at which the owner may be contacted. If the 
notice is signed by an agent, the agency relationship must have been consti- 
tuted in a writing signed by the owner before the filing of the notice. The 
Copyright Office may specifically require in regulations other information 
to be included in the notice, but failure to provide such other information 
shall not invalidate the notice or be a basis for refusal to list the restored 
work in the Federal Register. 

(ii) If a work in which copyright is restored has no formal title, it shall 
be described in the notice of intent in detail sufficient to identify it. 

(iii) Minor errors or omissions may be corrected by further notice at 
any time after the notice of intent is filed. Notices of corrections for such 
minor errors or omissions shall be accepted after the period established 
in subsection (d)(2)(A)(i). Notices shall be published in the Federal Reg- 
ister pursuant to subparagraph (B). 

(B)(i) The Register of Copyrights shall publish in the Federal Register, 
commencing not later than 4 months after the date of restoration for a 
particular nation and every 4 months thereafter for a period of 2 years, lists 
identifying restored works and the ownership thereof if a notice of intent 
to enforce a restored copyright has been filed. 

(ii) Not less than 1 list containing all notices of intent to enforce shall 
be maintained in the Public Information Office of the Copyright Office 
and shall be available for public inspection and copying during regular 
business hours pursuant to sections 705 and 708. 

(C) The Register of Copyrights is authorized to fix reasonable fees based 
on the costs of receipt, processing, recording, and publication of notices of 
intent to enforce a restored copyright and corrections thereto. 

(D)(i) Not later than 90 days before the date the Agreement on Trade- 
Related Aspects of Intellectual Property referred to in section 101(d)(15) of 
the Uruguay Round Agreements Act enters into force with respect to the 
United States, the Copyright Office shall issue and publish in the Federal 
Register regulations governing the filing under this subsection of notices of 
intent to enforce a restored copyright. 

(ii) Such regulations shall permit owners of restored copyrights to file 
simultaneously for registration of the restored copyright. 

(2) NOTICES OF INTENT SERVED ON A RELIANCE PARTY. — 

(A) Notices of intent to enforce a restored copyright may be served on 
a reliance party at any time after the date of restoration of the restored 
copyright. 

(B) Notices of intent to enforce a restored copyright served on a reliance 
party shall be signed by the owner or the owner’s agent, shall identify the 
restored work and the work in which the restored work is used, if any, in 
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detail sufficient to identify them, and shall include an English translation of 

the title, any other alternative titles known to the owner by which the work 

may be identified, the use or uses to which the owner objects, and an address 
and telephone number at which the reliance party may contact the owner. 

If the notice is signed by an agent, the agency relationship must have been 

constituted in writing and signed by the owner before service of the notice. 

(3) EFFECT OF MATERIAL FALSE STATEMENTS. — Any material false state- 
ment knowingly made with respect to any restored copyright identified in any 
notice of intent shall make void all claims and assertions made with respect 
to such restored copyright. 

(f) IMMUNITY FROM WARRANTY AND RELATED LIABILITY. — 

(1) IN GENERAL. — Any person who warrants, promises, or guarantees that 
a work does not violate an exclusive right granted in section 106 shall not 
be liable for legal, equitable, arbitral, or administrative relief if the warranty, 
promise, or guarantee is breached by virtue of the restoration of copyright 
under this section, if such warranty, promise, or guarantee is made before 
January 1, 1995. 

(2) PERFORMANCES. — No person shall be required to perform any act if 
such performance is made infringing by virtue of the restoration of copyright 
under the provisions of this section, if the obligation to perform was under- 
taken before January 1, 1995. 

(g) PROCLAMATION OF COPYRIGHT RESTORATION. — Whenever the Presi- 


dent finds that a particular foreign nation extends, to works by authors who are 
nationals or domiciliaries of the United States, restored copyright protection on 
substantially the same basis as provided under this section, the President may 
by proclamation extend restored protection provided under this section to any 
work— 


(1) of which one or more of the authors is, on the date of first publication, 
a national, domiciliary, or sovereign authority of that nation; or 
(2) which was first published in that nation. 


The President may revise, suspend, or revoke any such proclamation or impose 
any conditions or limitations on protection under such a proclamation. 


(h) DEFINITIONS. — For purposes of this section and section 109(a): 

(1) The term “date of adherence or proclamation” means the earlier of the 
date on which a foreign nation which, as of the date the WTO Agreement 
enters into force with respect to the United States, is not a nation adhering to 
the Berne Convention or a WTO member country, becomes — 

(A) a nation adhering to the Berne Convention; 

(B) a WTO member country; 

(C) a nation adhering to the WIPO Copyright Treaty;** 

(D) a nation adhering to the WIPO Performances and Phonograms 

Treaty;** or 
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(E) subject to a Presidential proclamation under subsection (g). 
(2) The “date of restoration” of a restored copyright is — 

(A) January 1, 1996, if the source country of the restored work is a na- 
tion adhering to the Berne Convention or a WTO member country on 
such date, or 

(B) the date of adherence or proclamation, in the case of any other source 
country of the restored work. 

(3) The term “eligible country” means a nation, other than the United States, 
that — 

(A) becomes a WTO member country after the date of the enactment of 
the Uruguay Round Agreements Act; 

(B) on such date of enactment is, or after such date of enactment be- 
comes, a nation adhering to the Berne Convention; 

(C) adheres to the WIPO Copyright Treaty;*4 

(D) adheres to the WIPO Performances and Phonograms Treaty;*° or 

(E) after such date of enactment becomes subject to a proclamation un- 
der subsection (g). 

(4) The term “reliance party” means any person who— 

(A) with respect to a particular work, engages in acts, before the source 
country of that work becomes an eligible country, which would have violat- 
ed section 106 if the restored work had been subject to copyright protection, 
and who, after the source country becomes an eligible country, continues 
to engage in such acts; 

(B) before the source country of a particular work becomes an eligible 
country, makes or acquires 1 or more copies or phonorecords of that 
work; or 

(C) as the result of the sale or other disposition of a derivative work cov- 
ered under subsection (d)(3), or significant assets of a person described in 
subparagraph (A) or (B), is a successor, assignee, or licensee of that person. 
(5) The term “restored copyright” means copyright in a restored work under 

this section. 
(6) The term “restored work” means an original work of authorship that — 

(A) is protected under subsection (a); 

(B) is not in the public domain in its source country through expiration 
of term of protection; 

(C) is in the public domain in the United States due to— 

(i) noncompliance with formalities imposed at any time by United 
States copyright law, including failure of renewal, lack of proper notice, 
or failure to comply with any manufacturing requirements; 

(ii) lack of subject matter protection in the case of sound recordings 
fixed before February 15, 1972; or 

(iii) lack of national eligibility; 
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(D) has at least one author or rightholder who was, at the time the work 
was created, a national or domiciliary of an eligible country, and if pub- 
lished, was first published in an eligible country and not published in the 
United States during the 30-day period following publication in such eli- 
gible country; and 

(E) if the source country for the work is an eligible country solely by 
virtue of its adherence to the WIPO Performances and Phonograms Treaty, 
is a sound recording.*® 
(7) The term “rightholder” means the person — 

(A) who, with respect to a sound recording, first fixes a sound recording 
with authorization, or 

(B) who has acquired rights from the person described in subparagraph 
(A) by means of any conveyance or by operation of law. 

(8) The “source country” of a restored work is — 

(A) a nation other than the United States; 

(B) in the case of an unpublished work— 

(i) the eligible country in which the author or rightholder is a na- 
tional or domiciliary, or, if a restored work has more than 1 author or 
rightholder, of which the majority of foreign authors or rightholders are 
nationals or domiciliaries; or 

(ii) if the majority of authors or rightholders are not foreign, the na- 
tion other than the United States which has the most significant contacts 
with the work; and 
(C) in the case of a published work — 

(i) the eligible country in which the work is first published, or 

(ii) if the restored work is published on the same day in 2 or more 
eligible countries, the eligible country which has the most significant 
contacts with the work. 


§105 - Subject matter of copyright: United States Government works” 


(a) IN GENERAL. — Copyright protection under this title is not available for 
any work of the United States Government, but the United States Government is 
not precluded from receiving and holding copyrights transferred to it by assign- 
ment, bequest, or otherwise. 

(b) CopyRIGHT PROTECTION OF CERTAIN OF WorKS. — Subject to subsection 
(c), the covered author of a covered work owns the copyright to that covered work. 

(c) Usz By FEDERAL GOVERNMENT. — The Secretary of Defense may direct 
the covered author of a covered work to provide the Federal Government with 
an irrevocable, royalty-free, world-wide, nonexclusive license to reproduce, dis- 
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tribute, perform, or display such covered work for purposes of the United States 
Government. 
(c) Derinrrions.*° — In this section: 
(1) The term “covered author” means a civilian member of the faculty of a 
covered institution. 
(2) The term “covered institution” means the following: 
(A) National Defense University. 
(B) United States Military Academy. 
(C) Army War College. 
(D) United States Army Command and General Staff College. 
(E) United States Naval Academy. 
(F) Naval War College. 
(G) Naval Post Graduate School. 
(H) Marine Corps University. 
(I) United States Air Force Academy. 
(J) Air University. 
(K) Defense Language Institute. 
(L) United States Coast Guard Academy. 
(3) The term “covered work” means a literary work produced by a covered 
author in the course of employment at a covered institution for publication 
by a scholarly press or journal. 


§106 - Exclusive rights in copyrighted works*® 


Subject to sections 107 through 122, the owner of copyright under this title has 
the exclusive rights to do and to authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the 
public by sale or other transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to perform 
the copyrighted work publicly; 

(5) in the case of literary, musical, dramatic, and choreographic works, pan- 
tomimes, and pictorial, graphic, or sculptural works, including the individual 
images of a motion picture or other audiovisual work, to display the copy- 
righted work publicly; and 

(6) in the case of sound recordings, to perform the copyrighted work pub- 
licly by means of a digital audio transmission. 
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§106A - Rights of certain authors to attribution and integrity” 


(a) RIGHTS OF ATTRIBUTION AND INTEGRITY. — Subject to section 107 and 
independent of the exclusive rights provided in section 106, the author of a work 
of visual art — 

(1) shall have the right — 

(A) to claim authorship of that work, and 
(B) to prevent the use of his or her name as the author of any work of 
visual art which he or she did not create; 

(2) shall have the right to prevent the use of his or her name as the author 
of the work of visual art in the event of a distortion, mutilation, or other 
modification of the work which would be prejudicial to his or her honor or 
reputation; and 

(3) subject to the limitations set forth in section 113(d), shall have the right — 

(A) to prevent any intentional distortion, mutilation, or other modifica- 
tion of that work which would be prejudicial to his or her honor or repu- 
tation, and any intentional distortion, mutilation, or modification of that 
work is a violation of that right, and 

(B) to prevent any destruction of a work of recognized stature, and any 
intentional or grossly negligent destruction of that work is a violation of 
that right. 

(b) Scope AND Exercise OF RiGHtTs.— Only the author of a work of visual 
art has the rights conferred by subsection (a) in that work, whether or not the 
author is the copyright owner. The authors of a joint work of visual art are 
coowners of the rights conferred by subsection (a) in that work. 

(c) Exceptions. —(1) The modification of a work of visual art which is the 
result of the passage of time or the inherent nature of the materials is not a distor- 
tion, mutilation, or other modification described in subsection (a)(3)(A). 

(2) The modification of a work of visual art which is the result of conserva- 
tion, or of the public presentation, including lighting and placement, of the work 
is not a destruction, distortion, mutilation, or other modification described in 
subsection (a)(3) unless the modification is caused by gross negligence. 

(3) The rights described in paragraphs (1) and (2) of subsection (a) shall 
not apply to any reproduction, depiction, portrayal, or other use of a work 
in, upon, or in any connection with any item described in subparagraph (A) 
or (B) of the definition of “work of visual art” in section 101, and any such 
reproduction, depiction, portrayal, or other use of a work is not a destruction, 
distortion, mutilation, or other modification described in paragraph (3) of 
subsection (a). 

(d) DuRATION OF RiGHTs. —(1) With respect to works of visual art created on 
or after the effective date set forth in section 610(a) of the Visual Artists Rights Act 
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of 1990, the rights conferred by subsection (a) shall endure for a term consisting 
of the life of the author. 

(2) With respect to works of visual art created before the effective date set 
forth in section 610(a) of the Visual Artists Rights Act of 1990, but title to 
which has not, as of such effective date, been transferred from the author, the 
rights conferred by subsection (a) shall be coextensive with, and shall expire at 
the same time as, the rights conferred by section 106. 

(3) In the case of a joint work prepared by two or more authors, the rights 
conferred by subsection (a) shall endure for a term consisting of the life of the 
last surviving author. 

(4) All terms of the rights conferred by subsection (a) run to the end of the 
calendar year in which they would otherwise expire. 

(e) TRANSFER AND WAIVER. — (1) The rights conferred by subsection (a) may 
not be transferred, but those rights may be waived if the author expressly agrees 
to such waiver in a written instrument signed by the author. Such instrument 
shall specifically identify the work, and uses of that work, to which the waiver 
applies, and the waiver shall apply only to the work and uses so identified. In the 
case of a joint work prepared by two or more authors, a waiver of rights under 
this paragraph made by one such author waives such rights for all such authors. 

(2) Ownership of the rights conferred by subsection (a) with respect to a 
work of visual art is distinct from ownership of any copy of that work, or of 
a copyright or any exclusive right under a copyright in that work. Transfer 
of ownership of any copy of a work of visual art, or of a copyright or any 
exclusive right under a copyright, shall not constitute a waiver of the rights 
conferred by subsection (a). Except as may otherwise be agreed by the author 
in a written instrument signed by the author, a waiver of the rights conferred 
by subsection (a) with respect to a work of visual art shall not constitute a 
transfer of ownership of any copy of that work, or of ownership of a copyright 
or of any exclusive right under a copyright in that work. 


§107 - Limitations on exclusive rights: Fair use*’ 


Notwithstanding the provisions of sections 106 and 106A, the fair use of a 
copyrighted work, including such use by reproduction in copies or phonorecords 
or by any other means specified by that section, for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for classroom use), 
scholarship, or research, is not an infringement of copyright. In determining 
whether the use made of a work in any particular case is a fair use the factors to 
be considered shall include — 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 
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(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the copy- 
righted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copy- 
righted work. 
The fact that a work is unpublished shall not itself bar a finding of fair use if 
such finding is made upon consideration of all the above factors. 


§108 - Limitations on exclusive rights: 
Reproduction by libraries and archives*? 


(a) Except as otherwise provided in this title and notwithstanding the provi- 
sions of section 106, it is not an infringement of copyright for a library or archives, 
or any of its employees acting within the scope of their employment, to reproduce 
no more than one copy or phonorecord of a work, except as provided in subsec- 
tions (b) and (c), or to distribute such copy or phonorecord, under the conditions 
specified by this section, if— 

(1) the reproduction or distribution is made without any purpose of direct 
or indirect commercial advantage; 

(2) the collections of the library or archives are (i) open to the public, or (ii) 
available not only to researchers affiliated with the library or archives or with 
the institution of which it is a part, but also to other persons doing research 
in a specialized field; and 

(3) the reproduction or distribution of the work includes a notice of copy- 
right that appears on the copy or phonorecord that is reproduced under the 
provisions of this section, or includes a legend stating that the work may be 
protected by copyright if no such notice can be found on the copy or phono- 
record that is reproduced under the provisions of this section. 

(b) The rights of reproduction and distribution under this section apply to 
three copies or phonorecords of an unpublished work duplicated solely for pur- 
poses of preservation and security or for deposit for research use in another li- 
brary or archives of the type described by clause (2) of subsection (a), if— 

(1) the copy or phonorecord reproduced is currently in the collections of 
the library or archives; and 

(2) any such copy or phonorecord that is reproduced in digital format is not 
otherwise distributed in that format and is not made available to the public in 
that format outside the premises of the library or archives. 

(c) The right of reproduction under this section applies to three copies or pho- 
norecords of a published work duplicated solely for the purpose of replacement 
of a copy or phonorecord that is damaged, deteriorating, lost, or stolen, or if the 
existing format in which the work is stored has become obsolete, if— 
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(1) the library or archives has, after a reasonable effort, determined that an 
unused replacement cannot be obtained at a fair price; and 

(2) any such copy or phonorecord that is reproduced in digital format is not 
made available to the public in that format outside the premises of the library 
or archives in lawful possession of such copy. 

For purposes of this subsection, a format shall be considered obsolete if the 
machine or device necessary to render perceptible a work stored in that format 
is no longer manufactured or is no longer reasonably available in the commercial 
marketplace. 

(d) The rights of reproduction and distribution under this section apply to a 
copy, made from the collection of a library or archives where the user makes his 
or her request or from that of another library or archives, of no more than one 
article or other contribution to a copyrighted collection or periodical issue, or to 
a copy or phonorecord of a small part of any other copyrighted work, if— 

(1) the copy or phonorecord becomes the property of the user, and the 
library or archives has had no notice that the copy or phonorecord would be 
used for any purpose other than private study, scholarship, or research; and 

(2) the library or archives displays prominently, at the place where orders are 
accepted, and includes on its order form, a warning of copyright in accordance 
with requirements that the Register of Copyrights shall prescribe by regulation. 
(e) The rights of reproduction and distribution under this section apply to the 

entire work, or to a substantial part of it, made from the collection of a library or 
archives where the user makes his or her request or from that of another library 
or archives, if the library or archives has first determined, on the basis of a reason- 
able investigation, that a copy or phonorecord of the copyrighted work cannot 
be obtained at a fair price, if— 

(1) the copy or phonorecord becomes the property of the user, and the 
library or archives has had no notice that the copy or phonorecord would be 
used for any purpose other than private study, scholarship, or research; and 

(2) the library or archives displays prominently, at the place where orders 
are accepted, and includes on its order form, a warning of copyright in ac- 
cordance with requirements that the Register of Copyrights shall prescribe 
by regulation. 

(f) Nothing in this section — 

(1) shall be construed to impose liability for copyright infringement upon 
a library or archives or its employees for the unsupervised use of reproducing 
equipment located on its premises: Provided, That such equipment displays a 
notice that the making of a copy may be subject to the copyright law; 

(2) excuses a person who uses such reproducing equipment or who requests 
a copy or phonorecord under subsection (d) from liability for copyright in- 
fringement for any such act, or for any later use of such copy or phonorecord, 
if it exceeds fair use as provided by section 107; 
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(3) shall be construed to limit the reproduction and distribution by lending 
of a limited number of copies and excerpts by a library or archives of an audio- 
visual news program, subject to clauses (1), (2), and (3) of subsection (a); or 

(4) in any way affects the right of fair use as provided by section 107, or any 
contractual obligations assumed at any time by the library or archives when it 
obtained a copy or phonorecord of a work in its collections. 

(g) The rights of reproduction and distribution under this section extend to 
the isolated and unrelated reproduction or distribution of a single copy or pho- 
norecord of the same material on separate occasions, but do not extend to cases 
where the library or archives, or its employee — 

(1) is aware or has substantial reason to believe that it is engaging in the 
related or concerted reproduction or distribution of multiple copies or phono- 
records of the same material, whether made on one occasion or over a period 
of time, and whether intended for aggregate use by one or more individuals 
or for separate use by the individual members of a group; or 

(2) engages in the systematic reproduction or distribution of single or mul- 
tiple copies or phonorecords of material described in subsection (d): Provided, 
That nothing in this clause prevents a library or archives from participating 
in interlibrary arrangements that do not have, as their purpose or effect, that 
the library or archives receiving such copies or phonorecords for distribution 
does so in such aggregate quantities as to substitute for a subscription to or 
purchase of such work. 

(h)() For purposes of this section, during the last 20 years of any term of copy- 
right of a published work, a library or archives, including a nonprofit educational 
institution that functions as such, may reproduce, distribute, display, or perform in 
facsimile or digital form a copy or phonorecord of such work, or portions thereof, 
for purposes of preservation, scholarship, or research, if such library or archives 
has first determined, on the basis of a reasonable investigation, that none of the 
conditions set forth in subparagraphs (A), (B), and (C) of paragraph (2) apply. 

(2) No reproduction, distribution, display, or performance is authorized 
under this subsection if— 

(A) the work is subject to normal commercial exploitation; 

(B) a copy or phonorecord of the work can be obtained at a reasonable 
price; or 

(C) the copyright owner or its agent provides notice pursuant to regula- 
tions promulgated by the Register of Copyrights that either of the condi- 
tions set forth in subparagraphs (A) and (B) applies. 

(3) The exemption provided in this subsection does not apply to any sub- 

sequent uses by users other than such library or archives. 

(i) The rights of reproduction and distribution under this section do not apply 
to a musical work, a pictorial, graphic or sculptural work, or a motion picture or 
other audiovisual work other than an audiovisual work dealing with news, except 
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that no such limitation shall apply with respect to rights granted by subsections 
(b), (c), and (h), or with respect to pictorial or graphic works published as illustra- 
tions, diagrams, or similar adjuncts to works of which copies are reproduced or 
distributed in accordance with subsections (d) and (e). 


§109 - Limitations on exclusive rights: 
Effect of transfer of particular copy or phonorecord** 


(a) Notwithstanding the provisions of section 106(3), the owner of a particular 
copy or phonorecord lawfully made under this title, or any person authorized by 
such owner, is entitled, without the authority of the copyright owner, to sell or 
otherwise dispose of the possession of that copy or phonorecord. Notwithstand- 
ing the preceding sentence, copies or phonorecords of works subject to restored 
copyright under section 104A that are manufactured before the date of restora- 
tion of copyright or, with respect to reliance parties, before publication or service 
of notice under section 104A(e), may be sold or otherwise disposed of without 
the authorization of the owner of the restored copyright for purposes of direct or 
indirect commercial advantage only during the 12-month period beginning on— 

(1) the date of the publication in the Federal Register of the notice of intent 
filed with the Copyright Office under section 104A(d)(2)(A), or 
(2) the date of the receipt of actual notice served under section 104A(d)(2) 

(B), whichever occurs first. 

(b)(1)(A) Notwithstanding the provisions of subsection (a), unless authorized 
by the owners of copyright in the sound recording or the owner of copyright in a 
computer program (including any tape, disk, or other medium embodying such 
program), and in the case of a sound recording in the musical works embodied 
therein, neither the owner of a particular phonorecord nor any person in pos- 
session of a particular copy of a computer program (including any tape, disk, 
or other medium embodying such program), may, for the purposes of direct 
or indirect commercial advantage, dispose of, or authorize the disposal of, the 
possession of that phonorecord or computer program (including any tape, disk, 
or other medium embodying such program) by rental, lease, or lending, or by 
any other act or practice in the nature of rental, lease, or lending. Nothing in the 
preceding sentence shall apply to the rental, lease, or lending of a phonorecord for 
nonprofit purposes by a nonprofit library or nonprofit educational institution. 
The transfer of possession of a lawfully made copy of a computer program by a 
nonprofit educational institution to another nonprofit educational institution 
or to faculty, staff, and students does not constitute rental, lease, or lending for 
direct or indirect commercial purposes under this subsection. 

(B) This subsection does not apply to— 
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(i) a computer program which is embodied in a machine or product 
and which cannot be copied during the ordinary operation or use of the 
machine or product; or 

(ii) a computer program embodied in or used in conjunction with a 
limited purpose computer that is designed for playing video games and 
may be designed for other purposes. 

(C) Nothing in this subsection affects any provision of chapter 9 of this 
title. 

(2)(A) Nothing in this subsection shall apply to the lending of a computer 
program for nonprofit purposes by a nonprofit library, if each copy of a com- 
puter program which is lent by such library has affixed to the packaging con- 
taining the program a warning of copyright in accordance with requirements 
that the Register of Copyrights shall prescribe by regulation. 

(B) Not later than three years after the date of the enactment of the 
Computer Software Rental Amendments Act of 1990, and at such times 
thereafter as the Register of Copyrights considers appropriate, the Register 
of Copyrights, after consultation with representatives of copyright owners 
and librarians, shall submit to the Congress a report stating whether this 
paragraph has achieved its intended purpose of maintaining the integrity 
of the copyright system while providing nonprofit libraries the capability 
to fulfill their function. Such report shall advise the Congress as to any 
information or recommendations that the Register of Copyrights considers 
necessary to carry out the purposes of this subsection. 

(3) Nothing in this subsection shall affect any provision of the antitrust 
laws. For purposes of the preceding sentence, “antitrust laws” has the meaning 
given that term in the first section of the Clayton Act and includes section 5 of 
the Federal Trade Commission Act to the extent that section relates to unfair 
methods of competition. 

(4) Any person who distributes a phonorecord or a copy of a computer pro- 
gram (including any tape, disk, or other medium embodying such program) 
in violation of paragraph (1) is an infringer of copyright under section 501 of 
this title and is subject to the remedies set forth in sections 502, 503, 504, and 
505. Such violation shall not be a criminal offense under section 506 or cause 
such person to be subject to the criminal penalties set forth in section 2319 
of title 18. 

(c) Notwithstanding the provisions of section 106(5), the owner of a particular 
copy lawfully made under this title, or any person authorized by such owner, is 
entitled, without the authority of the copyright owner, to display that copy pub- 
licly, either directly or by the projection of no more than one image at a time, to 
viewers present at the place where the copy is located. 

(d) The privileges prescribed by subsections (a) and (c) do not, unless autho- 
rized by the copyright owner, extend to any person who has acquired possession 
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of the copy or phonorecord from the copyright owner, by rental, lease, loan, or 
otherwise, without acquiring ownership of it. 

(e) Notwithstanding the provisions of sections 106(4) and 106(5), in the case 
of an electronic audiovisual game intended for use in coin-operated equipment, 
the owner of a particular copy of such a game lawfully made under this title, is 
entitled, without the authority of the copyright owner of the game, to publicly 
perform or display that game in coin-operated equipment, except that this sub- 
section shall not apply to any work of authorship embodied in the audiovisual 
game if the copyright owner of the electronic audiovisual game is not also the 
copyright owner of the work of authorship. 


§110 - Limitations on exclusive rights: 
Exemption of certain performances and displays** 


Notwithstanding the provisions of section 106, the following are not infringe- 
ments of copyright: 

(1) performance or display of a work by instructors or pupils in the course 
of face-to-face teaching activities of a nonprofit educational institution, in 
a classroom or similar place devoted to instruction, unless, in the case of a 
motion picture or other audiovisual work, the performance, or the display 
of individual images, is given by means of a copy that was not lawfully made 
under this title, and that the person responsible for the performance knew or 
had reason to believe was not lawfully made; 

(2) except with respect to a work produced or marketed primarily for per- 
formance or display as part of mediated instructional activities transmitted via 
digital networks, or a performance or display that is given by means of a copy 
or phonorecord that is not lawfully made and acquired under this title, and the 
transmitting government body or accredited nonprofit educational institution 
knew or had reason to believe was not lawfully made and acquired, the perfor- 
mance of a nondramatic literary or musical work or reasonable and limited 
portions of any other work, or display of a work in an amount comparable to 
that which is typically displayed in the course of a live classroom session, by or 
in the course of a transmission, if— 

(A) the performance or display is made by, at the direction of, or un- 
der the actual supervision of an instructor as an integral part of a class 
session offered as a regular part of the systematic mediated instructional 
activities of a governmental body or an accredited nonprofit educational 
institution; 

(B) the performance or display is directly related and of material assis- 
tance to the teaching content of the transmission; 
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(C) the transmission is made solely for, and, to the extent technologically 
feasible, the reception of such transmission is limited to — 

(i) students officially enrolled in the course for which the transmis- 
sion is made; or 

(ii) officers or employees of governmental bodies as a part of their 
official duties or employment; and 
(D) the transmitting body or institution — 

(i) institutes policies regarding copyright, provides informational ma- 
terials to faculty, students, and relevant staff members that accurately 
describe, and promote compliance with, the laws of the United States re- 
lating to copyright, and provides notice to students that materials used in 
connection with the course may be subject to copyright protection; and 

(ii) in the case of digital transmissions — 

(I) applies technological measures that reasonably prevent — 

(aa) retention of the work in accessible form by recipients of 
the transmission from the transmitting body or institution for 
longer than the class session; and 

(bb) unauthorized further dissemination of the work in acces- 
sible form by such recipients to others; and 
(II) does not engage in conduct that could reasonably be expected 

to interfere with technological measures used by copyright owners to 

prevent such retention or unauthorized further dissemination; 

(3) performance of a nondramatic literary or musical work or of a dramatico- 
musical work of a religious nature, or display of a work, in the course of ser- 
vices at a place of worship or other religious assembly; 

(4) performance of a nondramatic literary or musical work otherwise than 
in a transmission to the public, without any purpose of direct or indirect 
commercial advantage and without payment of any fee or other compensation 
for the performance to any of its performers, promoters, or organizers, if— 

(A) there is no direct or indirect admission charge; or 

(B) the proceeds, after deducting the reasonable costs of producing the 
performance, are used exclusively for educational, religious, or charitable 
purposes and not for private financial gain, except where the copyright 
owner has served notice of objection to the performance under the follow- 
ing conditions: 

(i) the notice shall be in writing and signed by the copyright owner 
or such owner’s duly authorized agent; and 

(ii) the notice shall be served on the person responsible for the perfor- 
mance at least seven days before the date of the performance, and shall 
state the reasons for the objection; and 
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(iii) the notice shall comply, in form, content, and manner of ser- 
vice, with requirements that the Register of Copyrights shall prescribe 
by regulation; 

(5)(A) except as provided in subparagraph (B), communication of a trans- 
mission embodying a performance or display of a work by the public reception 
of the transmission on a single receiving apparatus of a kind commonly used 
in private homes, unless — 

(i) a direct charge is made to see or hear the transmission; or 

(ii) the transmission thus received is further transmitted to the public; 
(B) communication by an establishment of a transmission or retrans- 

mission embodying a performance or display of a nondramatic musical 
work intended to be received by the general public, originated by a radio 
or television broadcast station licensed as such by the Federal Communica- 
tions Commission, or, if an audiovisual transmission, by a cable system or 
satellite carrier, if— 

(i) in the case of an establishment other than a food service or drink- 
ing establishment, either the establishment in which the communication 
occurs has less than 2,000 gross square feet of space (excluding space 
used for customer parking and for no other purpose), or the establish- 
ment in which the communication occurs has 2,000 or more gross 
square feet of space (excluding space used for customer parking and for 
no other purpose) and— 

(I) if the performance is by audio means only, the performance is 
communicated by means of a total of not more than 6 loudspeakers, 
of which not more than 4 loudspeakers are located in any 1 room or 
adjoining outdoor space; or 

(ID) if the performance or display is by audiovisual means, any 
visual portion of the performance or display is communicated by 
means of a total of not more than 4 audiovisual devices, of which not 
more than 1 audiovisual device is located in any 1 room, and no such 
audiovisual device has a diagonal screen size greater than 55 inches, 
and any audio portion of the performance or display is communi- 
cated by means of a total of not more than 6 loudspeakers, of which 
not more than 4 loudspeakers are located in any 1 room or adjoining 
outdoor space; 

(ii) in the case of a food service or drinking establishment, either the 
establishment in which the communication occurs has less than 3,750 
gross square feet of space (excluding space used for customer parking 
and for no other purpose), or the establishment in which the commu- 
nication occurs has 3,750 gross square feet of space or more (excluding 
space used for customer parking and for no other purpose) and— 
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(I) if the performance is by audio means only, the performance is 
communicated by means of a total of not more than 6 loudspeakers, 
of which not more than 4 loudspeakers are located in any 1 room or 
adjoining outdoor space; or 
(II) if the performance or display is by audiovisual means, any visual 
portion of the performance or display is communicated by means of a 
total of not more than 4 audiovisual devices, of which not more than 
1 audiovisual device is located in any 1 room, and no such audiovisual 
device has a diagonal screen size greater than 55 inches, and any audio 
portion of the performance or display is communicated by means of 
a total of not more than 6 loudspeakers, of which not more than 4 
loudspeakers are located in any 1 room or adjoining outdoor space; 
(iii) no direct charge is made to see or hear the transmission or re- 
transmission; 

(iv) the transmission or retransmission is not further transmitted be- 
yond the establishment where it is received; and 

(v) the transmission or retransmission is licensed by the copyright 
owner of the work so publicly performed or displayed; 

(6) performance of a nondramatic musical work by a governmental body 
or a nonprofit agricultural or horticultural organization, in the course of an 
annual agricultural or horticultural fair or exhibition conducted by such body 
or organization; the exemption provided by this clause shall extend to any li- 
ability for copyright infringement that would otherwise be imposed on such 
body or organization, under doctrines of vicarious liability or related infringe- 
ment, for a performance by a concessionaire, business establishment, or other 
person at such fair or exhibition, but shall not excuse any such person from 
liability for the performance; 

(7) performance of a nondramatic musical work by a vending establishment 
open to the public at large without any direct or indirect admission charge, 
where the sole purpose of the performance is to promote the retail sale of 
copies or phonorecords of the work, or of the audiovisual or other devices 
utilized in such performance, and the performance is not transmitted beyond 
the place where the establishment is located and is within the immediate area 
where the sale is occurring; 

(8) performance of a nondramatic literary work, by or in the course of 
a transmission specifically designed for and primarily directed to blind or 
other handicapped persons who are unable to read normal printed material 
as a result of their handicap, or deaf or other handicapped persons who are 
unable to hear the aural signals accompanying a transmission of visual signals, 
if the performance is made without any purpose of direct or indirect com- 
mercial advantage and its transmission is made through the facilities of: (i) 
a governmental body; or (ii) a noncommercial educational broadcast station 
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(as defined in section 397 of title 47); or (iii) a radio subcarrier authorization (as 
defined in 47 CFR 73.293-73.295 and 73.593—-73.595); or (iv) a cable system 
(as defined in section 111 (f)); 

(9) performance on a single occasion of a dramatic literary work published 
at least ten years before the date of the performance, by or in the course of a 
transmission specifically designed for and primarily directed to blind or other 
handicapped persons who are unable to read normal printed material as a 
result of their handicap, if the performance is made without any purpose of 
direct or indirect commercial advantage and its transmission is made through 
the facilities of a radio subcarrier authorization referred to in clause (8) (iii), 
Provided, That the provisions of this clause shall not be applicable to more 
than one performance of the same work by the same performers or under the 
auspices of the same organization; 

(10) notwithstanding paragraph (4), the following is not an infringement 
of copyright: performance of a nondramatic literary or musical work in the 
course of a social function which is organized and promoted by a nonprofit 
veterans’ organization or a nonprofit fraternal organization to which the gen- 
eral public is not invited, but not including the invitees of the organizations, 
if the proceeds from the performance, after deducting the reasonable costs of 
producing the performance, are used exclusively for charitable purposes and 
not for financial gain. For purposes of this section the social functions of any 
college or university fraternity or sorority shall not be included unless the social 
function is held solely to raise funds for a specific charitable purpose; and 

(11) the making imperceptible, by or at the direction of a member of a 
private household, of limited portions of audio or video content of a motion 
picture, during a performance in or transmitted to that household for private 
home viewing, from an authorized copy of the motion picture, or the creation 
or provision of a computer program or other technology that enables such 
making imperceptible and that is designed and marketed to be used, at the 
direction of a member of a private household, for such making imperceptible, 
if no fixed copy of the altered version of the motion picture is created by such 
computer program or other technology. 

The exemptions provided under paragraph (5) shall not be taken into ac- 
count in any administrative, judicial, or other governmental proceeding to set 
or adjust the royalties payable to copyright owners for the public performance 
or display of their works. Royalties payable to copyright owners for any public 
performance or display of their works other than such performances or displays 
as are exempted under paragraph (5) shall not be diminished in any respect as a 
result of such exemption. 

In paragraph (2), the term “mediated instructional activities” with respect to 
the performance or display of a work by digital transmission under this section 
refers to activities that use such work as an integral part of the class experience, 
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controlled by or under the actual supervision of the instructor and analogous to 
the type of performance or display that would take place in a live classroom set- 
ting. The term does not refer to activities that use, in 1 or more class sessions of 
a single course, such works as textbooks, course packs, or other material in any 
media, copies or phonorecords of which are typically purchased or acquired by 
the students in higher education for their independent use and retention or are 
typically purchased or acquired for elementary and secondary students for their 
possession and independent use. 

For purposes of paragraph (2), accreditation — 

(A) with respect to an institution providing post-secondary education, shall 
be as determined by a regional or national accrediting agency recognized by 
the Council on Higher Education Accreditation or the United States Depart- 
ment of Education; and 

(B) with respect to an institution providing elementary or secondary edu- 
cation, shall be as recognized by the applicable state certification or licensing 
procedures. 

For purposes of paragraph (2), no governmental body or accredited nonprofit 
educational institution shall be liable for infringement by reason of the transient 
or temporary storage of material carried out through the automatic technical 
process of a digital transmission of the performance or display of that material 
as authorized under paragraph (2). No such material stored on the system or net- 
work controlled or operated by the transmitting body or institution under this 
paragraph shall be maintained on such system or network in a manner ordinarily 
accessible to anyone other than anticipated recipients. No such copy shall be 
maintained on the system or network in a manner ordinarily accessible to such 
anticipated recipients for a longer period than is reasonably necessary to facilitate 
the transmissions for which it was made. 

For purposes of paragraph (11), the term “making imperceptible” does not in- 
clude the addition of audio or video content that is performed or displayed over 
or in place of existing content in a motion picture. 

Nothing in paragraph (11) shall be construed to imply further rights under sec- 
tion 106 of this title, or to have any effect on defenses or limitations on rights 
granted under any other section of this title or under any other paragraph of 
this section. 


§111 - Limitations on exclusive rights: Secondary transmissions of 
broadcast programming by cable*° 
(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED.—The secondary 


transmission of a performance or display of a work embodied in a primary trans- 
mission is not an infringement of copyright if— 
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(1) the secondary transmission is not made by a cable system, and consists 
entirely of the relaying, by the management of a hotel, apartment house, or 
similar establishment, of signals transmitted by a broadcast station licensed by 
the Federal Communications Commission, within the local service area of such 
station, to the private lodgings of guests or residents of such establishment, and 
no direct charge is made to see or hear the secondary transmission; or 

(2) the secondary transmission is made solely for the purpose and under 
the conditions specified by paragraph (2) of section 110; or 

(3) the secondary transmission is made by any carrier who has no direct or 
indirect control over the content or selection of the primary transmission or over 
the particular recipients of the secondary transmission, and whose activities with 
respect to the secondary transmission consist solely of providing wires, cables, or 
other communications channels for the use of others: Provided, That the provi- 
sions of this paragraph extend only to the activities of said carrier with respect to 
secondary transmissions and do not exempt from liability the activities of others 
with respect to their own primary or secondary transmissions; 

(4) the secondary transmission is made by a satellite carrier pursuant to a 
statutory license under section 119 or section 122; 

(5) the secondary transmission is not made by a cable system but is made by 
a governmental body, or other nonprofit organization, without any purpose 
of direct or indirect commercial advantage, and without charge to the recipi- 
ents of the secondary transmission other than assessments necessary to defray 
the actual and reasonable costs of maintaining and operating the secondary 
transmission service. 

(b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO CON- 
TROLLED Group. — Notwithstanding the provisions of subsections (a) and (c), 
the secondary transmission to the public of a performance or display of a work 
embodied in a primary transmission is actionable as an act of infringement 
under section 501, and is fully subject to the remedies provided by sections 502 
through 506, if the primary transmission is not made for reception by the public 
at large but is controlled and limited to reception by particular members of the 
public: Provided, however, That such secondary transmission is not actionable 
as an act of infringement if— 

(1) the primary transmission is made by a broadcast station licensed by the 
Federal Communications Commission; and 

(2) the carriage of the signals comprising the secondary transmission is 
required under the rules, regulations, or authorizations of the Federal Com- 
munications Commission; and 

(3) the signal of the primary transmitter is not altered or changed in any 
way by the secondary transmitter. 

(c) SECONDARY TRANSMISSIONS BY CABLE SYSTEMS. — 
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(1) Subject to the provisions of paragraphs (2), (3), and (4) of this subsection 
and section 114(d), secondary transmissions to the public by a cable system 
of a performance or display of a work embodied in a primary transmission 
made by a broadcast station licensed by the Federal Communications Com- 
mission or by an appropriate governmental authority of Canada or Mexico 
shall be subject to statutory licensing upon compliance with the requirements 
of subsection (d) where the carriage of the signals comprising the secondary 
transmission is permissible under the rules, regulations, or authorizations of 
the Federal Communications Commission. 

(2) Notwithstanding the provisions of paragraph (1) of this subsection, the 
willful or repeated secondary transmission to the public by a cable system of 
a primary transmission made by a broadcast station licensed by the Federal 
Communications Commission or by an appropriate governmental authority 
of Canada or Mexico and embodying a performance or display of a work is 
actionable as an act of infringement under section 501, and is fully subject to 
the remedies provided by sections 502 through 506, in the following cases: 

(A) where the carriage of the signals comprising the secondary transmis- 
sion is not permissible under the rules, regulations, or authorizations of the 
Federal Communications Commission; or 

(B) where the cable system has not deposited the statement of account 
and royalty fee required by subsection (d). 

(3) Notwithstanding the provisions of paragraph (1) of this subsection and 
subject to the provisions of subsection (e) of this section, the secondary trans- 
mission to the public by a cable system of a performance or display of a work 
embodied in a primary transmission made by a broadcast station licensed 
by the Federal Communications Commission or by an appropriate govern- 
mental authority of Canada or Mexico is actionable as an act of infringement 
under section 501, and is fully subject to the remedies provided by sections 
502 through 506 and section 510, if the content of the particular program in 
which the performance or display is embodied, or any commercial advertis- 
ing or station announcements transmitted by the primary transmitter during, 
or immediately before or after, the transmission of such program, is in any 
way willfully altered by the cable system through changes, deletions, or addi- 
tions, except for the alteration, deletion, or substitution of commercial adver- 
tisements performed by those engaged in television commercial advertising 
market research: Provided, That the research company has obtained the prior 
consent of the advertiser who has purchased the original commercial advertise- 
ment, the television station broadcasting that commercial advertisement, and 
the cable system performing the secondary transmission: And provided further, 
That such commercial alteration, deletion, or substitution is not performed for 
the purpose of deriving income from the sale of that commercial time. 
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(4) Notwithstanding the provisions of paragraph (1) of this subsection, the 
secondary transmission to the public by a cable system of a performance or 
display of a work embodied in a primary transmission made by a broadcast 
station licensed by an appropriate governmental authority of Canada or Mexi- 
co is actionable as an act of infringement under section 501, and is fully subject 
to the remedies provided by sections 502 through 506, if (A) with respect to 
Canadian signals, the community of the cable system is located more than 150 
miles from the United States- Canadian border and is also located south of the 
forty-second parallel of latitude, or (B) with respect to Mexican signals, the 
secondary transmission is made by a cable system which received the primary 
transmission by means other than direct interception of a free space radio 
wave emitted by such broadcast television station, unless prior to April 15, 
1976, such cable system was actually carrying, or was specifically authorized 
to carry, the signal of such foreign station on the system pursuant to the rules, 
regulations, or authorizations of the Federal Communications Commission. 
(d) SraruTORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE 

SysTEMs.*° — 

(1) STATEMENT OF ACCOUNT AND ROYALTY FEES. — Subject to paragraph 
(5), a cable system whose secondary transmissions have been subject to statu- 
tory licensing under subsection (c) shall, on a semiannual basis, deposit with 
the Register of Copyrights, in accordance with requirements that the Register 
shall prescribe by regulation the following — 

(A) A statement of account, covering the six months next preceding, 
specifying the number of channels on which the cable system made sec- 
ondary transmissions to its subscribers, the names and locations of all pri- 
mary transmitters whose transmissions were further transmitted by the 
cable system, the total number of subscribers, the gross amounts paid to 
the cable system for the basic service of providing secondary transmissions 
of primary broadcast transmitters, and such other data as the Register of 
Copyrights may from time to time prescribe by regulation. In determining 
the total number of subscribers and the gross amounts paid to the cable sys- 
tem for the basic service of providing secondary transmissions of primary 
broadcast transmitters, the cable system shall not include subscribers and 
amounts collected from subscribers receiving secondary transmissions pur- 
suant to section 119. Such statement shall also include a special statement 
of account covering any non-network television programming that was 
carried by the cable system in whole or in part beyond the local service area 
of the primary transmitter, under rules, regulations, or authorizations of 
the Federal Communications Commission permitting the substitution or 
addition of signals under certain circumstances, together with logs show- 
ing the times, dates, stations, and programs involved in such substituted or 
added carriage. 
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(B) Except in the case of a cable system whose royalty fee is specified in 
subparagraph (E) or (F), a total royalty fee payable to copyright owners pur- 
suant to paragraph (3) for the period covered by the statement, computed 
on the basis of specified percentages of the gross receipts from subscribers 
to the cable service during such period for the basic service of providing 
secondary transmissions of primary broadcast transmitters, as follows: 

(i) 1.064 percent of such gross receipts for the privilege of further 
transmitting, beyond the local service area of such primary transmitter, 
any non-network programming of a primary transmitter in whole or in 
part, such amount to be applied against the fee, if any, payable pursuant 
to clauses (ii) through (iv); 

(ii) 1.064 percent of such gross receipts for the first distant signal 
equivalent; 

(iii) 0.701 percent of such gross receipts for each of the second, third, 
and fourth distant signal equivalents; and 

(iv) 0.330 percent of such gross receipts for the fifth distant signal 
equivalent and each distant signal equivalent thereafter. 

(C) In computing amounts under clauses (ii) through (iv) of subpara- 
graph (B)— 

(i) any fraction of a distant signal equivalent shall be computed at its 
fractional value; 

(ii) in the case of any cable system located partly within and partly 
outside of the local service area of a primary transmitter, gross receipts 
shall be limited to those gross receipts derived from subscribers located 
outside of the local service area of such primary transmitter; and 

(iii) if a cable system provides a secondary transmission of a primary 
transmitter to some but not all communities served by that cable 
system — 

(I) the gross receipts and the distant signal equivalent values for 
such secondary transmission shall be derived solely on the basis of 
the subscribers in those communities where the cable system pro- 
vides such secondary transmission; and 

(II) the total royalty fee for the period paid by such system shall 
not be less than the royalty fee calculated under subparagraph (B)(i) 
multiplied by the gross receipts from all subscribers to the system. 

(D) A cable system that, on a statement submitted before the date of the 
enactment of the Satellite Television Extension and Localism Act of 2010, 
computed its royalty fee consistent with the methodology under subpara- 
graph (C)(iii), or that amends a statement filed before such date of enact- 
ment to compute the royalty fee due using such methodology, shall not be 
subject to an action for infringement, or eligible for any royalty refund or 
offset, arising out of its use of such methodology on such statement. 
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(E) If the actual gross receipts paid by subscribers to a cable system for 
the period covered by the statement for the basic service of providing sec- 
ondary transmissions of primary broadcast transmitters are $263,800 or less— 

(i) gross receipts of the cable system for the purpose of this paragraph 
shall be computed by subtracting from such actual gross receipts the 
amount by which $263,800 exceeds such actual gross receipts, except 
that in no case shall a cable system’s gross receipts be reduced to less 
than $10,400; and 

(ii) the royalty fee payable under this paragraph to copyright owners 
pursuant to paragraph (3) shall be 0.5 percent, regardless of the number 
of distant signal equivalents, if any. 

(F) If the actual gross receipts paid by subscribers to a cable system for 
the period covered by the statement for the basic service of providing sec- 
ondary transmissions of primary broadcast transmitters are more than 
$263,800 but less than $527,600, the royalty fee payable under this para- 
graph to copyright owners pursuant to paragraph (3) shall be— 

(i) 0.5 percent of any gross receipts up to $263,800, regardless of the 
number of distant signal equivalents, if any; and 

(ii) 1 percent of any gross receipts in excess of $263,800, but less than 
$527,600, regardless of the number of distant signal equivalents, if any. 

(G) A filing fee, as determined by the Register of Copyrights pursuant 
to section 708(a). 

(2) HANDLING OF FEES.— The Register of Copyrights shall receive all fees 
(including the filing fee specified in paragraph (1)(G)) deposited under this 
section and, after deducting the reasonable costs incurred by the Copyright 
Office under this section, shall deposit the balance in the Treasury of the Unit- 
ed States, in such manner as the Secretary of the Treasury directs. All funds 
held by the Secretary of the Treasury shall be invested in interest-bearing 
United States securities for later distribution with interest by the Librarian of 
Congress upon authorization by the Copyright Royalty Judges. 

(3) DisTRIBUTION OF ROYALTY FEES TO COPYRIGHT OWNERS.— The 
royalty fees thus deposited shall, in accordance with the procedures provided by 
paragraph (4), be distributed to those among the following copyright owners 
who claim that their works were the subject of secondary transmissions by 
cable systems during the relevant semiannual period: 

(A) Any such owner whose work was included in a secondary transmis- 
sion made by a cable system of a non-network television program in whole 
or in part beyond the local service area of the primary transmitter. 

(B) Any such owner whose work was included in a secondary transmis- 
sion identified in a special statement of account deposited under paragraph 


(1) (A). 
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(C) Any such owner whose work was included in non-network program- 
ming consisting exclusively of aural signals carried by a cable system in 
whole or in part beyond the local service area of the primary transmitter 
of such programs. 

(4) PROCEDURES FOR ROYALTY FEE DISTRIBUTION. — The royalty fees thus 
deposited shall be distributed in accordance with the following procedures: 

(A) During the month of July in each year, every person claiming to be 
entitled to statutory license fees for secondary transmissions shall file a 
claim with the Copyright Royalty Judges, in accordance with requirements 
that the Copyright Royalty Judges shall prescribe by regulation. Notwith- 
standing any provisions of the antitrust laws, for purposes of this clause any 
claimants may agree among themselves as to the proportionate division of 
statutory licensing fees among them, may lump their claims together and 
file them jointly or as a single claim, or may designate a common agent to 
receive payment on their behalf. 

(B) After the first day of August of each year, the Copyright Royalty 
Judges shall determine whether there exists a controversy concerning the 
distribution of royalty fees. If the Copyright Royalty Judges determine that 
no such controversy exists, the Copyright Royalty Judges shall authorize 
the Librarian of Congress to proceed to distribute such fees to the copy- 
right owners entitled to receive them, or to their designated agents, subject 
to the deduction of reasonable administrative costs under this section. If 
the Copyright Royalty Judges find the existence of a controversy, the Copy- 
right Royalty Judges shall, pursuant to chapter 8 of this title, conduct a 
proceeding to determine the distribution of royalty fees. 

(C) During the pendency of any proceeding under this subsection, the 
Copyright Royalty Judges shall have the discretion to authorize the Li- 
brarian of Congress to proceed to distribute any amounts that are not in 
controversy. 

(5) 3.75 PERCENT RATE AND SYNDICATED EXCLUSIVITY SURCHARGE NOT 
APPLICABLE TO MULTICAST STREAMS.— The royalty rates specified in sec- 
tions 256.2(c) and 256.2(d) of title 37, Code of Federal Regulations (commonly 
referred to as the “3.75 percent rate” and the “syndicated exclusivity surcharge”, 
respectively), as in effect on the date of the enactment of the Satellite Television 
Extension and Localism Act of 2010, as such rates may be adjusted, or such 
sections redesignated, thereafter by the Copyright Royalty Judges, shall not 
apply to the secondary transmission of a multicast stream. 

(6) VERIFICATION OF ACCOUNTS AND FEE PAYMENTS. — The Register of 
Copyrights shall issue regulations to provide for the confidential verification 
by copyright owners whose works were embodied in the secondary transmis- 
sions of primary transmissions pursuant to this section of the information 
reported on the semiannual statements of account filed under this subsection 
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for accounting periods beginning on or after January 1, 2010, in order that the 
auditor designated under subparagraph (A) is able to confirm the correctness 
of the calculations and royalty payments reported therein. The regulations 
shall — 
(A) establish procedures for the designation of a qualified independent 
auditor — 

(i) with exclusive authority to request verification of such a state- 
ment of account on behalf of all copyright owners whose works were 
the subject of secondary transmissions of primary transmissions by the 
cable system (that deposited the statement) during the accounting pe- 
riod covered by the statement; and 

(ii) who is not an officer, employee, or agent of any such copyright 
owner for any purpose other than such audit; 

(B) establish procedures for safeguarding all nonpublic financial and 
business information provided under this paragraph; 

(C)(i) require a consultation period for the independent auditor to re- 
view its conclusions with a designee of the cable system; 

(ii) establish a mechanism for the cable system to remedy any errors 
identified in the auditor’s report and to cure any underpayment identi- 
fied; and 

(ili) provide an opportunity to remedy any disputed facts or conclusions; 
(D) limit the frequency of requests for verification for a particular cable 

system and the number of audits that a multiple system operator can be 

required to undergo in a single year; and 

(E) permit requests for verification of a statement of account to be made 
only within 3 years after the last day of the year in which the statement of 
account is filed. 

(7) ACCEPTANCE OF ADDITIONAL DEPOsITS.— Any royalty fee payments 
received by the Copyright Office from cable systems for the secondary trans- 
mission of primary transmissions that are in addition to the payments cal- 
culated and deposited in accordance with this subsection shall be deemed to 
have been deposited for the particular accounting period for which they are 
received and shall be distributed as specified under this subsection. 

(e) NONSIMULTANEOUS SECONDARY TRANSMISSIONS BY CABLE SYSTEMS. — 

(1) Notwithstanding those provisions of the subsection (f)(2) relating to 
nonsimultaneous secondary transmissions by a cable system, any such trans- 
missions are actionable as an act of infringement under section 501, and are 
fully subject to the remedies provided by sections 502 through 506 and section 
510, unless — 

(A) the program on the videotape is transmitted no more than one time 
to the cable system’s subscribers; 
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(B) the copyrighted program, episode, or motion picture videotape, in- 
cluding the commercials contained within such program, episode, or pic- 
ture, is transmitted without deletion or editing; 

(C) an owner or officer of the cable system 

(i) prevents the duplication of the videotape while in the possession 
of the system, 

(ii) prevents unauthorized duplication while in the possession of the 
facility making the videotape for the system if the system owns or con- 
trols the facility, or takes reasonable precautions to prevent such duplica- 
tion if it does not own or control the facility, 

(iii) takes adequate precautions to prevent duplication while the tape 
is being transported, and 

(iv) subject to paragraph (2), erases or destroys, or causes the erasure 
or destruction of, the videotape; 

(D) within forty-five days after the end of each calendar quarter, an 
owner or officer of the cable system executes an affidavit attesting 

(i) to the steps and precautions taken to prevent duplication of the 
videotape, and 

(ii) subject to paragraph (2), to the erasure or destruction of all vid- 
eotapes made or used during such quarter; 

(E) such owner or officer places or causes each such affidavit, and af- 
fidavits received pursuant to paragraph (2)(C), to be placed in a file, open 
to public inspection, at such system’s main office in the community where 
the transmission is made or in the nearest community where such system 
maintains an office; and 

(F) the nonsimultaneous transmission is one that the cable system would 
be authorized to transmit under the rules, regulations, and authorizations 
of the Federal Communications Commission in effect at the time of the 
nonsimultaneous transmission if the transmission had been made simul- 
taneously, except that this subparagraph shall not apply to inadvertent or 
accidental transmissions. 

(2) If a cable system transfers to any person a videotape of a program 


nonsimultaneously transmitted by it, such transfer is actionable as an act of 
infringement under section 501, and is fully subject to the remedies pro- 
vided by sections 502 through 506, except that, pursuant to a written, non- 
profit contract providing for the equitable sharing of the costs of such 
videotape and its transfer, a videotape nonsimultaneously transmitted by it, 
in accordance with paragraph (1), may be transferred by one cable system in 
Alaska to another system in Alaska, by one cable system in Hawaii permitted 
to make such nonsimultaneous transmissions to another such cable system in 
Hawaii, or by one cable system in Guam, the Northern Mariana Islands, or the 
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Trust Territory of the Pacific Islands, to another cable system in any of those 
five entities, if— 

(A) each such contract is available for public inspection in the offices of 
the cable systems involved, and a copy of such contract is filed, within thirty 
days after such contract is entered into, with the Copyright Office (which 
Office shall make each such contract available for public inspection); and 

(B) the cable system to which the videotape is transferred complies with 
paragraph (1)(A), (B), (C)(i), (ii), and (iv), and (D) through (F); 

(C) such system provides a copy of the affidavit required to be made in 
accordance with paragraph (1)(D) to each cable system making a previous 
nonsimultaneous transmission of the same videotape. 

(3) This subsection shall not be construed to supersede the exclusivity pro- 
tection provisions of any existing agreement, or any such agreement hereafter 
entered into, between a cable system and a television broadcast station in the 
area in which the cable system is located, or a network with which such sta- 
tion is affiliated. 

(4) As used in this subsection, the term “videotape” means the reproduction 
of the images and sounds of a program or programs broadcast by a television 
broadcast station licensed by the Federal Communications Commission, re- 
gardless of the nature of the material objects, such as tapes or films, in which 
the reproduction is embodied. 

(f) DEFINITIONS. —As used in this section, the following terms mean the 
following: 

(1) PRIMARY TRANSMISSION. — A “primary transmission” is a transmission 
made to the public by a transmitting facility whose signals are being received 
and further transmitted by a secondary transmission service, regardless of 
where or when the performance or display was first transmitted. In the case of 
a television broadcast station, the primary stream and any multicast streams 
transmitted by the station constitute primary transmissions. 

(2) SECONDARY TRANSMISSION. —A “secondary transmission” is the fur- 
ther transmitting of a primary transmission simultaneously with the primary 
transmission, or nonsimultaneously with the primary transmission if by a 
cable system not located in whole or in part within the boundary of the forty- 
eight contiguous States, Hawaii, or Puerto Rico: Provided, however, That a 
nonsimultaneous further transmission by a cable system located in Hawaii 
of a primary transmission shall be deemed to be a secondary transmission if 
the carriage of the television broadcast signal comprising such further trans- 
mission is permissible under the rules, regulations, or authorizations of the 
Federal Communications Commission. 

(3) CABLE sysTEM.—A “cable system” is a facility, located in any State, 
territory, trust territory, or possession of the United States, that in whole or 
in part receives signals transmitted or programs broadcast by one or more 
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television broadcast stations licensed by the Federal Communications Com- 
mission, and makes secondary transmissions of such signals or programs by 
wires, cables, microwave, or other communications channels to subscribing 
members of the public who pay for such service. For purposes of determining 
the royalty fee under subsection (d)(1), two or more cable systems in contigu- 
ous communities under common ownership or control or operating from one 
headend shall be considered as one system. 

(4) LOCAL SERVICE AREA OF A PRIMARY TRANSMITTER. — The “local ser- 
vice area of a primary transmitter’, in the case of both the primary stream and 
any multicast streams transmitted by a primary transmitter that is a television 
broadcast station, comprises the area where such primary transmitter could 
have insisted upon its signal being retransmitted by a cable system pursuant 
to the rules, regulations, and authorizations of the Federal Communications 
Commission in effect on April 15, 1976, or such station’s television market as 
defined in section 76.55(e) of title 47, Code of Federal Regulations (as in effect 
on September 18, 1993), or any modifications to such television market made, 
on or after September 18, 1993, pursuant to section 76.55(e) or 76.59 of title 47, 
Code of Federal Regulations or within the noise-limited contour as defined in 
73.622(e)(1) of title 47, Code of Federal Regulations, or in the case of a televi- 
sion broadcast station licensed by an appropriate governmental authority of 
Canada or Mexico, the area in which it would be entitled to insist upon its sig- 
nal being retransmitted if it were a television broadcast station subject to such 
rules, regulations, and authorizations. In the case of a low power television 
station, as defined by the rules and regulations of the Federal Communications 
Commission, the “local service area of a primary transmitter” comprises the 
designated market area, as defined in section 122(j)(2)(C), that encompasses 
the community of license of such station and any community that is located 
outside such designated market area that is either wholly or partially within 
35 miles of the transmitter site or, in the case of such a station located in a 
standard metropolitan statistical area which has one of the 50 largest popula- 
tions of all standard metropolitan statistical areas (based on the 1980 decennial 
census of population taken by the Secretary of Commerce), wholly or partially 
within 20 miles of such transmitter site. The “local service area of a primary 
transmitter’, in the case of a radio broadcast station, comprises the primary 
service area of such station, pursuant to the rules and regulations of the Fed- 
eral Communications Commission. 

(5) DISTANT SIGNAL EQUIVALENT. — 

(A) IN GENERAL. — Except as provided under subparagraph (B), a “dis- 
tant signal equivalent” — 

(i) is the value assigned to the secondary transmission of any non- 

network television programming carried by a cable system in whole or 


4o Copyright Law of the United States 


Subject Matter and Scope of Copyright $11 


in part beyond the local service area of the primary transmitter of such 

programming; and 

(ii) is computed by assigning a value of one to each primary stream 
and to each multicast stream (other than a simulcast) that is an indepen- 
dent station, and by assigning a value of one-quarter to each primary 
stream and to each multicast stream (other than a simulcast) that is a 
network station or a noncommercial educational station. 

(B) Exceptions. — The values for independent, network, and noncom- 
mercial educational stations specified in subparagraph (A) are subject to 
the following: 

(i) Where the rules and regulations of the Federal Communications 
Commission require a cable system to omit the further transmission 
of a particular program and such rules and regulations also permit the 
substitution of another program embodying a performance or display 
of a work in place of the omitted transmission, or where such rules and 
regulations in effect on the date of the enactment of the Copyright Act 
of 1976 permit a cable system, at its election, to effect such omission and 
substitution of a nonlive program or to carry additional programs not 
transmitted by primary transmitters within whose local service area the 
cable system is located, no value shall be assigned for the substituted or 
additional program. 

(ii) Where the rules, regulations, or authorizations of the Federal 
Communications Commission in effect on the date of the enactment of 
the Copyright Act of 1976 permit a cable system, at its election, to omit 
the further transmission of a particular program and such rules, regula- 
tions, or authorizations also permit the substitution of another program 
embodying a performance or display of a work in place of the omitted 
transmission, the value assigned for the substituted or additional pro- 
gram shall be, in the case of a live program, the value of one full distant 
signal equivalent multiplied by a fraction that has as its numerator the 
number of days in the year in which such substitution occurs and as its 
denominator the number of days in the year. 

(iii) In the case of the secondary transmission of a primary transmit- 
ter that is a television broadcast station pursuant to the late-night or 
specialty programming rules of the Federal Communications Commis- 
sion, or the secondary transmission of a primary transmitter that is a 
television broadcast station on a part-time basis where full-time carriage 
is not possible because the cable system lacks the activated channel ca- 
pacity to retransmit on a full-time basis all signals that it is authorized 
to carry, the values for independent, network, and noncommercial edu- 
cational stations set forth in subparagraph (A), as the case may be, shall 
be multiplied by a fraction that is equal to the ratio of the broadcast 


Copyright Law of the United States ql 


§1n 


Subject Matter and Scope of Copyright 


hours of such primary transmitter retransmitted by the cable system to 

the total broadcast hours of the primary transmitter. 

(iv) No value shall be assigned for the secondary transmission of the 
primary stream or any multicast streams of a primary transmitter that is 

a television broadcast station in any community that is within the local 

service area of the primary transmitter. 
(6) NETWORK STATION. — 

(A) TREATMENT OF PRIMARY STREAM.—The term “network station” 
shall be applied to a primary stream of a television broadcast station that 
is owned or operated by, or affiliated with, one or more of the television 
networks in the United States providing nationwide transmissions, and that 
transmits a substantial part of the programming supplied by such networks 
for a substantial part of the primary stream’s typical broadcast day. 

(B) TREATMENT OF MULTICAST STREAMS. — The term “network station” 
shall be applied to a multicast stream on which a television broadcast sta- 
tion transmits all or substantially all of the programming of an intercon- 
nected program service that — 

(i) is owned or operated by, or affiliated with, one or more of the 
television networks described in subparagraph (A); and 
(ii) offers programming on a regular basis for 15 or more hours per 
week to at least 25 of the affiliated television licensees of the intercon- 
nected program service in 10 or more States. 
(7) INDEPENDENT STATION. — The term “independent station” shall be ap- 


plied to the primary stream or a multicast stream of a television broadcast 
station that is not a network station or a noncommercial educational station. 


(8) NONCOMMERCIAL EDUCATIONAL STATION. — The term “noncommer- 


cial educational station” shall be applied to the primary stream or a multicast 
stream of a television broadcast station that is a noncommercial educational 
broadcast station as defined in section 397 of the Communications Act of 1934, 
as in effect on the date of the enactment of the Satellite Television Extension 
and Localism Act of 2010. 


(9) PRIMARY STREAM. —A “primary stream” is — 

(A) the single digital stream of programming that, before June 12, 2009, 
was substantially duplicating the programming transmitted by the televi- 
sion broadcast station as an analog signal; or 

(B) if there is no stream described in subparagraph (A), then the single 
digital stream of programming transmitted by the television broadcast sta- 
tion for the longest period of time. 

(10) PRIMARY TRANSMITTER. —A “primary transmitter” is a television or 


radio broadcast station licensed by the Federal Communications Commission, 
or by an appropriate governmental authority of Canada or Mexico, that makes 
primary transmissions to the public. 
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(11) MULTICAST STREAM. — A “multicast stream” is a digital stream of pro- 
gramming that is transmitted by a television broadcast station and is not the 
station’s primary stream. 

(12) SimuLcaAsT. — A “simulcast” is a multicast stream of a television broad- 
cast station that duplicates the programming transmitted by the primary 
stream or another multicast stream of such station. 

(13) SUBSCRIBER; SUBSCRIBE. — 

(A) SuBSCRIBER. — The term “subscriber” means a person or entity that 
receives a secondary transmission service from a cable system and pays a 
fee for the service, directly or indirectly, to the cable system. 

(B) SuBscRIBE. — The term “subscribe” means to elect to become a sub- 
scriber. 


§112 - Limitations on exclusive rights: Ephemeral recordings“ 


(a)(1) Notwithstanding the provisions of section 106, and except in the case of 
a motion picture or other audiovisual work, it is not an infringement of copyright 
for a transmitting organization entitled to transmit to the public a performance 
or display of a work, under a license, including a statutory license under section 
114(f), or transfer of the copyright or under the limitations on exclusive rights 
in sound recordings specified by section 114(a) or for a transmitting organiza- 
tion that is a broadcast radio or television station licensed as such by the Federal 
Communications Commission and that makes a broadcast transmission of a 
performance of a sound recording in a digital format on a nonsubscription basis, 
to make no more than one copy or phonorecord of a particular transmission 
program embodying the performance or display, if— 

(A) the copy or phonorecord is retained and used solely by the transmit- 
ting organization that made it, and no further copies or phonorecords are 
reproduced from it; and 

(B) the copy or phonorecord is used solely for the transmitting organi- 
zation’s own transmissions within its local service area, or for purposes of 
archival preservation or security; and 

(C) unless preserved exclusively for archival purposes, the copy or pho- 
norecord is destroyed within six months from the date the transmission 
program was first transmitted to the public. 

(2) Ina case in which a transmitting organization entitled to make a copy 
or phonorecord under paragraph (1) in connection with the transmission 
to the public of a performance or display of a work is prevented from mak- 
ing such copy or phonorecord by reason of the application by the copyright 
owner of technical measures that prevent the reproduction of the work, the 
copyright owner shall make available to the transmitting organization the 
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necessary means for permitting the making of such copy or phonorecord as 
permitted under that paragraph, if it is technologically feasible and economi- 
cally reasonable for the copyright owner to do so. If the copyright owner fails 
to do so in a timely manner in light of the transmitting organization’s reason- 
able business requirements, the transmitting organization shall not be liable 
for a violation of section 1201(a)(1) of this title for engaging in such activities 
as are necessary to make such copies or phonorecords as permitted under 
paragraph (1) of this subsection. 

(b) Notwithstanding the provisions of section 106, it is not an infringement of 
copyright for a governmental body or other nonprofit organization entitled to 
transmit a performance or display of a work, under section 110(2) or under the 
limitations on exclusive rights in sound recordings specified by section 114(a), to 
make no more than thirty copies or phonorecords of a particular transmission 
program embodying the performance or display, if— 

(1) no further copies or phonorecords are reproduced from the copies or 
phonorecords made under this clause; and 

(2) except for one copy or phonorecord that may be preserved exclusively 
for archival purposes, the copies or phonorecords are destroyed within seven 
years from the date the transmission program was first transmitted to the 
public. 

(c) Notwithstanding the provisions of section 106, it is not an infringement 
of copyright for a governmental body or other nonprofit organization to make 
for distribution no more than one copy or phonorecord, for each transmitting 
organization specified in clause (2) of this subsection, of a particular transmission 
program embodying a performance of a nondramatic musical work of a religious 
nature, or of a sound recording of such a musical work, if— 

(1) there is no direct or indirect charge for making or distributing any such 
copies or phonorecords; and 

(2) none of such copies or phonorecords is used for any performance other 
than a single transmission to the public by a transmitting organization entitled 
to transmit to the public a performance of the work under a license or transfer 
of the copyright; and 

(3) except for one copy or phonorecord that may be preserved exclusively 
for archival purposes, the copies or phonorecords are all destroyed within one 
year from the date the transmission program was first transmitted to the public. 

(d) Notwithstanding the provisions of section 106, it is not an infringement of 
copyright for a governmental body or other nonprofit organization entitled to 
transmit a performance of a work under section 110(8) to make no more than ten 
copies or phonorecords embodying the performance, or to permit the use of any 
such copy or phonorecord by any governmental body or nonprofit organization 
entitled to transmit a performance of a work under section 110(8), if— 
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(1) any such copy or phonorecord is retained and used solely by the orga- 
nization that made it, or by a governmental body or nonprofit organization 
entitled to transmit a performance of a work under section 110(8), and no 
further copies or phonorecords are reproduced from it; and 

(2) any such copy or phonorecord is used solely for transmissions authorized 
under section 110(8), or for purposes of archival preservation or security; and 

(3) the governmental body or nonprofit organization permitting any use 
of any such copy or phonorecord by any governmental body or nonprofit 
organization under this subsection does not make any charge for such use. 
(e) SraruToryY LICENSE.—(1) A transmitting organization entitled to trans- 

mit to the public a performance of a sound recording under the limitation on 
exclusive rights specified by section 114(d)(1)(C)(iv) or under a statutory license 
in accordance with section 114(f) is entitled to a statutory license, under the con- 
ditions specified by this subsection, to make no more than 1 phonorecord of the 
sound recording (unless the terms and conditions of the statutory license allow 
for more), if the following conditions are satisfied: 

(A) The phonorecord is retained and used solely by the transmitting orga- 
nization that made it, and no further phonorecords are reproduced from it. 

(B) The phonorecord is used solely for the transmitting organization’s 
own transmissions originating in the United States under a statutory license 
in accordance with section 114(f) or the limitation on exclusive rights speci- 
fied by section 114(d)(1)(C)(iv). 

(C) Unless preserved exclusively for purposes of archival preservation, 
the phonorecord is destroyed within 6 months from the date the sound 
recording was first transmitted to the public using the phonorecord. 

(D) Phonorecords of the sound recording have been distributed to the 
public under the authority of the copyright owner or the copyright owner 
authorizes the transmitting entity to transmit the sound recording, and the 
transmitting entity makes the phonorecord under this subsection from a 
phonorecord lawfully made and acquired under the authority of the copy- 
right owner. 

(2) Notwithstanding any provision of the antitrust laws, any copyright own- 
ers of sound recordings and any transmitting organizations entitled to a statu- 
tory license under this subsection may negotiate and agree upon royalty rates 
and license terms and conditions for making phonorecords of such sound re- 
cordings under this section and the proportionate division of fees paid among 
copyright owners, and may designate common agents to negotiate, agree to, 
pay, or receive such royalty payments. 

(3) Proceedings under chapter 8 shall determine reasonable rates and terms 
of royalty payments for the activities specified by paragraph (1) during the 
5-year period beginning on January 1 of the second year following the year 
in which the proceedings are to be commenced, or such other period as the 
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parties may agree. Such rates shall include a minimum fee for each type of 
service offered by transmitting organizations. Any copyright owners of sound 
recordings or any transmitting organizations entitled to a statutory license 
under this subsection may submit to the Copyright Royalty Judges licenses 
covering such activities with respect to such sound recordings. The parties to 
each proceeding shall bear their own costs. 

(4) The schedule of reasonable rates and terms determined by the Copy- 
right Royalty Judges shall, subject to paragraph (5), be binding on all copy- 
right owners of sound recordings and transmitting organizations entitled to 
a statutory license under this subsection during the 5-year period specified 
in paragraph (3), or such other period as the parties may agree. Such rates 
shall include a minimum fee for each type of service offered by transmit- 
ting organizations. The Copyright Royalty Judges shall establish rates that 
most clearly represent the fees that would have been negotiated in the mar- 
ketplace between a willing buyer and a willing seller. In determining such 
rates and terms, the Copyright Royalty Judges shall base their decision on eco- 
nomic, competitive, and programming information presented by the parties, 
including — 

(A) whether use of the service may substitute for or may promote the 
sales of phonorecords or otherwise interferes with or enhances the copy- 
right owner’s traditional streams of revenue; and 

(B) the relative roles of the copyright owner and the transmitting organi- 
zation in the copyrighted work and the service made available to the public 
with respect to relative creative contribution, technological contribution, 
capital investment, cost, and risk. 

In establishing such rates and terms, the Copyright Royalty Judges may con- 
sider the rates and terms under voluntary license agreements described in 
paragraphs (2) and (3). The Copyright Royalty Judges shall also establish re- 
quirements by which copyright owners may receive reasonable notice of the 
use of their sound recordings under this section, and under which records 
of such use shall be kept and made available by transmitting organizations 
entitled to obtain a statutory license under this subsection. 

(5) License agreements voluntarily negotiated at any time between 1 or 
more copyright owners of sound recordings and 1 or more transmitting orga- 
nizations entitled to obtain a statutory license under this subsection shall be 
given effect in lieu of any decision by the Librarian of Congress or determina- 
tion by the Copyright Royalty Judges. 

(6)(A) Any person who wishes to make a phonorecord of a sound recording 
under a statutory license in accordance with this subsection may do so without 
infringing the exclusive right of the copyright owner of the sound recording 
under section 106(1) — 


Copyright Law of the United States 


Subject Matter and Scope of Copyright §112 


(i) by complying with such notice requirements as the Copyright Roy- 
alty Judges shall prescribe by regulation and by paying royalty fees in 
accordance with this subsection; or 

(ii) if such royalty fees have not been set, by agreeing to pay such roy- 
alty fees as shall be determined in accordance with this subsection. 

(B) Any royalty payments in arrears shall be made on or before the 20th 
day of the month next succeeding the month in which the royalty fees are 
set. 

(7) If a transmitting organization entitled to make a phonorecord under 
this subsection is prevented from making such phonorecord by reason of 
the application by the copyright owner of technical measures that prevent 
the reproduction of the sound recording, the copyright owner shall make 
available to the transmitting organization the necessary means for permitting 
the making of such phonorecord as permitted under this subsection, if it 
is technologically feasible and economically reasonable for the copyright 
owner to do so. If the copyright owner fails to do so in a timely manner in 
light of the transmitting organization’s reasonable business requirements, the 
transmitting organization shall not be liable for a violation of section 1201(a) 
(1) of this title for engaging in such activities as are necessary to make such 
phonorecords as permitted under this subsection. 

(8) Nothing in this subsection annuls, limits, impairs, or otherwise affects 
in any way the existence or value of any of the exclusive rights of the copyright 
owners in a sound recording, except as otherwise provided in this subsec- 
tion, or in a musical work, including the exclusive rights to reproduce and 
distribute a sound recording or musical work, including by means of a digital 
phonorecord delivery, under section 106(1), 106(3), and 115, and the right to 
perform publicly a sound recording or musical work, including by means of 
a digital audio transmission, under sections 106(4) and 106(6). 

(f)(1) Notwithstanding the provisions of section 106, and without limiting the 
application of subsection (b), it is not an infringement of copyright for a govern- 
mental body or other nonprofit educational institution entitled under section 
110(2) to transmit a performance or display to make copies or phonorecords of a 
work that is in digital form and, solely to the extent permitted in paragraph (2), of 
a work that is in analog form, embodying the performance or display to be used 
for making transmissions authorized under section 110(2), if— 

(A) such copies or phonorecords are retained and used solely by the body 
or institution that made them, and no further copies or phonorecords are 
reproduced from them, except as authorized under section 110(2); and 

(B) such copies or phonorecords are used solely for transmissions autho- 
rized under section 110(2). 

(2) This subsection does not authorize the conversion of print or other 
analog versions of works into digital formats, except that such conversion is 
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permitted hereunder, only with respect to the amount of such works autho- 
rized to be performed or displayed under section 110(2), if— 
(A) no digital version of the work is available to the institution; or 
(B) the digital version of the work that is available to the institution is 
subject to technological protection measures that prevent its use for sec- 
tion 110(2). 

(g) The transmission program embodied in a copy or phonorecord made un- 
der this section is not subject to protection as a derivative work under this title 
except with the express consent of the owners of copyright in the preexisting 
works employed in the program. 


§113 - Scope of exclusive rights in pictorial, graphic, 
and sculptural works** 


(a) Subject to the provisions of subsections (b) and (c) of this section, the ex- 
clusive right to reproduce a copyrighted pictorial, graphic, or sculptural work in 
copies under section 106 includes the right to reproduce the work in or on any 
kind of article, whether useful or otherwise. 

(b) This title does not afford, to the owner of copyright in a work that portrays 
a useful article as such, any greater or lesser rights with respect to the making, 
distribution, or display of the useful article so portrayed than those afforded to 
such works under the law, whether title 17 or the common law or statutes of a 
State, in effect on December 31, 1977, as held applicable and construed by a court 
in an action brought under this title. 

(c) In the case of a work lawfully reproduced in useful articles that have been 
offered for sale or other distribution to the public, copyright does not include any 
right to prevent the making, distribution, or display of pictures or photographs 
of such articles in connection with advertisements or commentaries related to 
the distribution or display of such articles, or in connection with news reports. 

(d)(1) In a case in which — 

(A) a work of visual art has been incorporated in or made part of a build- 
ing in such a way that removing the work from the building will cause the 
destruction, distortion, mutilation, or other modification of the work as 
described in section 106A(a)(3), and 

(B) the author consented to the installation of the work in the build- 
ing either before the effective date set forth in section 610(a) of the Visual 
Artists Rights Act of 1990, or in a written instrument executed on or after 
such effective date that is signed by the owner of the building and the 
author and that specifies that installation of the work may subject the work 
to destruction, distortion, mutilation, or other modification, by reason of 
its removal, 
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then the rights conferred by paragraphs (2) and (3) of section 106A(a) shall 
not apply. 

(2) If the owner of a building wishes to remove a work of visual art which is 
a part of such building and which can be removed from the building without 
the destruction, distortion, mutilation, or other modification of the work as 
described in section 106A(a)(3), the author’s rights under paragraphs (2) and 
(3) of section 106A(a) shall apply unless — 

(A) the owner has made a diligent, good faith attempt without success 
to notify the author of the owner’s intended action affecting the work of 
visual art, or 

(B) the owner did provide such notice in writing and the person so noti- 
fied failed, within 90 days after receiving such notice, either to remove the 
work or to pay for its removal. 

For purposes of subparagraph (A), an owner shall be presumed to have made 
a diligent, good faith attempt to send notice if the owner sent such notice by 
registered mail to the author at the most recent address of the author that was 
recorded with the Register of Copyrights pursuant to paragraph (3). If the 
work is removed at the expense of the author, title to that copy of the work 
shall be deemed to be in the author. 

(3) The Register of Copyrights shall establish a system of records whereby 
any author of a work of visual art that has been incorporated in or made part 
of a building, may record his or her identity and address with the Copyright 
Office. The Register shall also establish procedures under which any such 
author may update the information so recorded, and procedures under which 
owners of buildings may record with the Copyright Office evidence of their 
efforts to comply with this subsection. 


§114. - Scope of exclusive rights in sound recordings*® 


(a) The exclusive rights of the owner of copyright in a sound recording are 
limited to the rights specified by clauses (1), (2), (3) and (6) of section 106, and do 
not include any right of performance under section 106(4). 

(b) The exclusive right of the owner of copyright in a sound recording under 
clause (1) of section 106 is limited to the right to duplicate the sound recording in 
the form of phonorecords or copies that directly or indirectly recapture the actual 
sounds fixed in the recording. The exclusive right of the owner of copyright in a 
sound recording under clause (2) of section 106 is limited to the right to prepare a 
derivative work in which the actual sounds fixed in the sound recording are rear- 
ranged, remixed, or otherwise altered in sequence or quality. The exclusive rights 
of the owner of copyright in a sound recording under clauses (1) and (2) of section 
106 do not extend to the making or duplication of another sound recording that 
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consists entirely of an independent fixation of other sounds, even though such 
sounds imitate or simulate those in the copyrighted sound recording. The exclu- 
sive rights of the owner of copyright in a sound recording under clauses (1), (2), 
and (3) of section 106 do not apply to sound recordings included in educational 
television and radio programs (as defined in section 397 of title 47) distributed 
or transmitted by or through public broadcasting entities (as defined by section 
118(f)): Provided, That copies or phonorecords of said programs are not commer- 
cially distributed by or through public broadcasting entities to the general public. 

(c) This section does not limit or impair the exclusive right to perform publicly, 
by means of a phonorecord, any of the works specified by section 106(4). 

(d) LrmrraTIons ON ExcLusive Ricut.— Notwithstanding the provisions 
of section 106(6) — 

(1) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS. — The performance 
of a sound recording publicly by means of a digital audio transmission, other 
than as a part of an interactive service, is not an infringement of section 106(6) 
if the performance is part of— 

(A) a nonsubscription broadcast transmission; 

(B) a retransmission of a nonsubscription broadcast transmission: Pro- 
vided, That, in the case of a retransmission of a radio station’s broadcast 
transmission — 

(i) the radio station’s broadcast transmission is not willfully or repeat- 
edly retransmitted more than a radius of 150 miles from the site of the 
radio broadcast transmitter, however — 

(I) the 150 mile limitation under this clause shall not apply when 

a nonsubscription broadcast transmission by a radio station licensed 

by the Federal Communications Commission is retransmitted on a 

nonsubscription basis by a terrestrial broadcast station, terrestrial 

translator, or terrestrial repeater licensed by the Federal Communi- 
cations Commission; and 

(II) in the case of a subscription retransmission of a nonsubscrip- 
tion broadcast retransmission covered by subclause (I), the 150 mile 
radius shall be measured from the transmitter site of such broadcast 
retransmitter; 

(ii) the retransmission is of radio station broadcast transmissions that 
are— 

(I) obtained by the retransmitter over the air; 

(II) not electronically processed by the retransmitter to deliver 
separate and discrete signals; and 

(IH) retransmitted only within the local communities served by 
the retransmitter; 

(iii) the radio station’s broadcast transmission was being retransmit- 
ted to cable systems (as defined in section 111(f)) by a satellite carrier 
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on January 1, 1995, and that retransmission was being retransmitted by 
cable systems as a separate and discrete signal, and the satellite carrier 
obtains the radio station’s broadcast transmission in an analog format: 
Provided, That the broadcast transmission being retransmitted may em- 
body the programming of no more than one radio station; or 

(iv) the radio station’s broadcast transmission is made by a noncom- 
mercial educational broadcast station funded on or after January 1, 1995, 
under section 396(k) of the Communications Act of 1934 (47 U.S.C. 
396(k)), consists solely of noncommercial educational and cultural ra- 
dio programs, and the retransmission, whether or not simultaneous, is 
a nonsubscription terrestrial broadcast retransmission; or 
(C) a transmission that comes within any of the following categories — 

(i) a prior or simultaneous transmission incidental to an exempt 
transmission, such as a feed received by and then retransmitted by an 
exempt transmitter: Provided, That such incidental transmissions do not 
include any subscription transmission directly for reception by members 
of the public; 

(ii) a transmission within a business establishment, confined to its 
premises or the immediately surrounding vicinity; 

(iii) a retransmission by any retransmitter, including a multichan- 
nel video programming distributor as defined in section 602(12) of the 
Communications Act of 1934 (47 U.S.C. 522 (12)), of a transmission by a 
transmitter licensed to publicly perform the sound recording as a part of 
that transmission, if the retransmission is simultaneous with the licensed 
transmission and authorized by the transmitter; or 

(iv) a transmission to a business establishment for use in the ordinary 
course of its business: Provided, That the business recipient does not re- 
transmit the transmission outside of its premises or the immediately sur- 
rounding vicinity, and that the transmission does not exceed the sound 
recording performance complement. Nothing in this clause shall limit 
the scope of the exemption in clause (ii). 

(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS. — The perfor- 
mance of a sound recording publicly by means of a subscription digital audio 
transmission not exempt under paragraph (1), an eligible nonsubscription 
transmission, or a transmission not exempt under paragraph (1) that is made 
by a preexisting satellite digital audio radio service shall be subject to statutory 
licensing, in accordance with subsection (f) if— 

(A)(i) the transmission is not part of an interactive service; 

(ii) except in the case of a transmission to a business establishment, 
the transmitting entity does not automatically and intentionally cause 
any device receiving the transmission to switch from one program chan- 
nel to another; and 
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(iii) except as provided in section 1002(e), the transmission of the 
sound recording is accompanied, if technically feasible, by the informa- 
tion encoded in that sound recording, if any, by or under the authority 
of the copyright owner of that sound recording, that identifies the title 
of the sound recording, the featured recording artist who performs on 
the sound recording, and related information, including information 
concerning the underlying musical work and its writer; 

(B) in the case of a subscription transmission not exempt under para- 


graph (1) that is made by a preexisting subscription service in the same 
transmission medium used by such service on July 31, 1998, or in the case of 
a transmission not exempt under paragraph (1) that is made by a preexist- 
ing satellite digital audio radio service — 


(i) the transmission does not exceed the sound recording perfor- 
mance complement; and 

(ii) the transmitting entity does not cause to be published by means 
of an advance program schedule or prior announcement the titles of 
the specific sound recordings or phonorecords embodying such sound 
recordings to be transmitted; and 
(C) in the case of an eligible nonsubscription transmission or a subscrip- 


tion transmission not exempt under paragraph (1) that is made by a new 
subscription service or by a preexisting subscription service other than in 
the same transmission medium used by such service on July 31, 1998 — 


(i) the transmission does not exceed the sound recording perfor- 
mance complement, except that this requirement shall not apply in the 
case of a retransmission of a broadcast transmission if the retransmis- 
sion is made by a transmitting entity that does not have the right or 
ability to control the programming of the broadcast station making the 
broadcast transmission, unless — 

(1) the broadcast station makes broadcast transmissions — 
(aa) in digital format that regularly exceed the sound recording 
performance complement; or 
(bb) in analog format, a substantial portion of which, on a 
weekly basis, exceed the sound recording performance comple- 
ment; and 
(II) the sound recording copyright owner or its representative has 
notified the transmitting entity in writing that broadcast transmis- 
sions of the copyright owner’s sound recordings exceed the sound 
recording performance complement as provided in this clause; 

(ii) the transmitting entity does not cause to be published, or induce 
or facilitate the publication, by means of an advance program schedule 
or prior announcement, the titles of the specific sound recordings to be 
transmitted, the phonorecords embodying such sound recordings, or, 
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other than for illustrative purposes, the names of the featured recording 
artists, except that this clause does not disqualify a transmitting entity 
that makes a prior announcement that a particular artist will be featured 
within an unspecified future time period, and in the case of a retrans- 
mission of a broadcast transmission by a transmitting entity that does 
not have the right or ability to control the programming of the broadcast 
transmission, the requirement of this clause shall not apply to a prior 
oral announcement by the broadcast station, or to an advance program 
schedule published, induced, or facilitated by the broadcast station, if 
the transmitting entity does not have actual knowledge and has not re- 
ceived written notice from the copyright owner or its representative that 
the broadcast station publishes or induces or facilitates the publication 
of such advance program schedule, or if such advance program schedule 
is a schedule of classical music programming published by the broadcast 
station in the same manner as published by that broadcast station on or 
before September 30, 1998; 
(iii) the transmission — 
(I) is not part of an archived program of less than 5 hours dura- 
tion; 
(ID) is not part of an archived program of 5 hours or greater in 
duration that is made available for a period exceeding 2 weeks; 
(III) is not part of a continuous program which is of less than 3 
hours duration; or 
(IV) is not part of an identifiable program in which performances 
of sound recordings are rendered in a predetermined order, other 
than an archived or continuous program, that is transmitted at — 
(aa) more than 3 times in any 2-week period that have been 
publicly announced in advance, in the case of a program of less 
than 1 hour in duration, or 
(bb) more than 4 times in any 2-week period that have been 
publicly announced in advance, in the case of a program of 1 hour 
or more in duration, except that the requirement of this subclause 
shall not apply in the case of a retransmission of a broadcast trans- 
mission by a transmitting entity that does not have the right or 
ability to control the programming of the broadcast transmission, 
unless the transmitting entity is given notice in writing by the 
copyright owner of the sound recording that the broadcast station 
makes broadcast transmissions that regularly violate such require- 
ment; 
(iv) the transmitting entity does not knowingly perform the sound 
recording, as part of a service that offers transmissions of visual im- 
ages contemporaneously with transmissions of sound recordings, in a 
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manner that is likely to cause confusion, to cause mistake, or to deceive, 
as to the affiliation, connection, or association of the copyright owner 
or featured recording artist with the transmitting entity or a particular 
product or service advertised by the transmitting entity, or as to the 
origin, sponsorship, or approval by the copyright owner or featured re- 
cording artist of the activities of the transmitting entity other than the 
performance of the sound recording itself; 

(v) the transmitting entity cooperates to prevent, to the extent feasible 
without imposing substantial costs or burdens, a transmission recipient 
or any other person or entity from automatically scanning the transmit- 
ting entity’s transmissions alone or together with transmissions by other 
transmitting entities in order to select a particular sound recording to be 
transmitted to the transmission recipient, except that the requirement 
of this clause shall not apply to a satellite digital audio service that is in 
operation, or that is licensed by the Federal Communications Commis- 
sion, on or before July 31, 1998; 

(vi) the transmitting entity takes no affirmative steps to cause or in- 
duce the making of a phonorecord by the transmission recipient, and if 
the technology used by the transmitting entity enables the transmitting 
entity to limit the making by the transmission recipient of phonorecords 
of the transmission directly in a digital format, the transmitting entity 
sets such technology to limit such making of phonorecords to the extent 
permitted by such technology; 

(vii) phonorecords of the sound recording have been distributed 
to the public under the authority of the copyright owner or the copy- 
right owner authorizes the transmitting entity to transmit the sound 
recording, and the transmitting entity makes the transmission from a 
phonorecord lawfully made under the authority of the copyright owner, 
except that the requirement of this clause shall not apply to a retransmis- 
sion of a broadcast transmission by a transmitting entity that does not 
have the right or ability to control the programming of the broadcast 
transmission, unless the transmitting entity is given notice in writing by 
the copyright owner of the sound recording that the broadcast station 
makes broadcast transmissions that regularly violate such requirement; 

(viii) the transmitting entity accommodates and does not interfere 
with the transmission of technical measures that are widely used by 
sound recording copyright owners to identify or protect copyrighted 
works, and that are technically feasible of being transmitted by the trans- 
mitting entity without imposing substantial costs on the transmitting 
entity or resulting in perceptible aural or visual degradation of the digi- 
tal signal, except that the requirement of this clause shall not apply to a 
satellite digital audio service that is in operation, or that is licensed under 
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the authority of the Federal Communications Commission, on or before 

July 31, 1998, to the extent that such service has designed, developed, or 

made commitments to procure equipment or technology that is not 

compatible with such technical measures before such technical measures 
are widely adopted by sound recording copyright owners; and 

(ix) the transmitting entity identifies in textual data the sound record- 
ing during, but not before, the time it is performed, including the title 
of the sound recording, the title of the phonorecord embodying such 
sound recording, if any, and the featured recording artist, in a manner 
to permit it to be displayed to the transmission recipient by the device or 
technology intended for receiving the service provided by the transmit- 
ting entity, except that the obligation in this clause shall not take effect 
until 1 year after the date of the enactment of the Digital Millennium 
Copyright Act and shall not apply in the case of a retransmission of a 
broadcast transmission by a transmitting entity that does not have the 
right or ability to control the programming of the broadcast transmis- 
sion, or in the case in which devices or technology intended for receiving 
the service provided by the transmitting entity that have the capability to 
display such textual data are not common in the marketplace. 

(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERVICES. — 

(A) No interactive service shall be granted an exclusive license under sec- 
tion 106(6) for the performance of a sound recording publicly by means of 
digital audio transmission for a period in excess of 12 months, except that 
with respect to an exclusive license granted to an interactive service by a 
licensor that holds the copyright to 1,000 or fewer sound recordings, the 
period of such license shall not exceed 24 months: Provided, however, That 
the grantee of such exclusive license shall be ineligible to receive another 
exclusive license for the performance of that sound recording for a period 
of 13 months from the expiration of the prior exclusive license. 

(B) The limitation set forth in subparagraph (A) of this paragraph shall 
not apply if— 

(i) the licensor has granted and there remain in effect licenses under 
section 106(6) for the public performance of sound recordings by means 
of digital audio transmission by at least 5 different interactive services; 
Provided, however, That each such license must be for a minimum of 10 
percent of the copyrighted sound recordings owned by the licensor that 
have been licensed to interactive services, but in no event less than 50 
sound recordings; or 

(ii) the exclusive license is granted to perform publicly up to 45 sec- 
onds of a sound recording and the sole purpose of the performance is 
to promote the distribution or performance of that sound recording. 
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(C) Notwithstanding the grant of an exclusive or nonexclusive license 
of the right of public performance under section 106(6), an interactive ser- 
vice may not publicly perform a sound recording unless a license has been 
granted for the public performance of any copyrighted musical work con- 
tained in the sound recording: Provided, That such license to publicly per- 
form the copyrighted musical work may be granted either by a performing 
rights society representing the copyright owner or by the copyright owner. 

(D) The performance of a sound recording by means of a retransmission 
of a digital audio transmission is not an infringement of section 106(6) if— 

(i) the retransmission is of a transmission by an interactive service 
licensed to publicly perform the sound recording to a particular member 
of the public as part of that transmission; and 

(ii) the retransmission is simultaneous with the licensed transmission, 
authorized by the transmitter, and limited to that particular member of 
the public intended by the interactive service to be the recipient of the 
transmission. 

(E) For the purposes of this paragraph — 

(i) a “licensor” shall include the licensing entity and any other entity 
under any material degree of common ownership, management, or con- 
trol that owns copyrights in sound recordings; and 

(ii) a “performing rights society” is an association or corporation that 
licenses the public performance of nondramatic musical works on be- 
half of the copyright owner, such as the American Society of Composers, 
Authors and Publishers, Broadcast Music, Inc., and SESAC, Inc. 

(4) RIGHTS NOT OTHERWISE LIMITED. — 

(A) Except as expressly provided in this section, this section does not 
limit or impair the exclusive right to perform a sound recording publicly 
by means of a digital audio transmission under section 106(6). 

(B) Nothing in this section annuls or limits in any way— 

(i) the exclusive right to publicly perform a musical work, including 
by means of a digital audio transmission, under section 106(4); 

(ii) the exclusive rights in a sound recording or the musical work 
embodied therein under sections 106(1), 106(2) and 106(3); or 

(iii) any other rights under any other clause of section 106, or rem- 
edies available under this title as such rights or remedies exist either 
before or after the date of enactment of the Digital Performance Right 
in Sound Recordings Act of 1995. 

(C) Any limitations in this section on the exclusive right under section 
106(6) apply only to the exclusive right under section 106(6) and not to any 
other exclusive rights under section 106. Nothing in this section shall be 
construed to annul, limit, impair or otherwise affect in any way the abil- 
ity of the owner of a copyright in a sound recording to exercise the rights 
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under sections 106(1), 106(2) and 106(3), or to obtain the remedies available 

under this title pursuant to such rights, as such rights and remedies exist 

either before or after the date of enactment of the Digital Performance 

Right in Sound Recordings Act of 1995. 

(e) AUTHORITY FOR NEGOTIATIONS. — 

(1) Notwithstanding any provision of the antitrust laws, in negotiating 
statutory licenses in accordance with subsection (f), any copyright owners of 
sound recordings and any entities performing sound recordings affected by 
this section may negotiate and agree upon the royalty rates and license terms 
and conditions for the performance of such sound recordings and the pro- 
portionate division of fees paid among copyright owners, and may designate 
common agents on a nonexclusive basis to negotiate, agree to, pay, or receive 
payments. 

(2) For licenses granted under section 106(6), other than statutory licenses, 
such as for performances by interactive services or performances that exceed 
the sound recording performance complement — 

(A) copyright owners of sound recordings affected by this section may 
designate common agents to act on their behalf to grant licenses and re- 
ceive and remit royalty payments: Provided, That each copyright owner 
shall establish the royalty rates and material license terms and conditions 
unilaterally, that is, not in agreement, combination, or concert with other 
copyright owners of sound recordings; and 

(B) entities performing sound recordings affected by this section may 
designate common agents to act on their behalf to obtain licenses and col- 
lect and pay royalty fees: Provided, That each entity performing sound re- 
cordings shall determine the royalty rates and material license terms and 
conditions unilaterally, that is, not in agreement, combination, or concert 
with other entities performing sound recordings. 

(f) LICENSES FOR CERTAIN NONEXEMPT TRANSMISSIONS. — 

(1)(A) Proceedings under chapter 8 shall determine reasonable rates and 
terms of royalty payments for transmissions subject to statutory licensing un- 
der subsection (d)(2) during the 5-year period beginning on January 1 of the 
second year following the year in which the proceedings are to be commenced 
pursuant to subparagraph (A) or (B) of section 804(b)(3), as the case may be, 
or such other period as the parties may agree. The parties to each proceeding 
shall bear their own costs. 

(B) The schedule of reasonable rates and terms determined by the 
Copyright Royalty Judges shall, subject to paragraph (2), be binding on 
all copyright owners of sound recordings and entities performing sound 
recordings affected by this paragraph during the 5-year period specified in 
subparagraph (A), or such other period as the parties may agree. Such rates 
and terms shall distinguish among the different types of services then in 
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operation and shall include a minimum fee for each such type of service, 
such differences to be based on criteria including the quantity and nature of 
the use of sound recordings and the degree to which use of the service may 
substitute for or may promote the purchase of phonorecords by consum- 
ers. The Copyright Royalty Judges shall establish rates and terms that most 
clearly represent the rates and terms that would have been negotiated in the 
marketplace between a willing buyer and a willing seller. In determining 
such rates and terms, the Copyright Royalty Judges — 

(i) shall base their decision on economic, competitive, and program- 

ming information presented by the parties, including — 

(I) whether use of the service may substitute for or may promote 
the sales of phonorecords or otherwise may interfere with or may 
enhance the sound recording copyright owner’s other streams of rev- 
enue from the copyright owner’s sound recordings; and 

(II) the relative roles of the copyright owner and the transmitting 
entity in the copyrighted work and the service made available to the 
public with respect to relative creative contribution, technological 
contribution, capital investment, cost, and risk; and 
(ii) may consider the rates and terms for comparable types of audio 

transmission services and comparable circumstances under voluntary 

license agreements. 

(C) The procedures under subparagraphs (A) and (B) shall also be initi- 
ated pursuant to a petition filed by any sound recording copyright owner 
or any transmitting entity indicating that a new type of service on which 
sound recordings are performed is or is about to become operational, for 
the purpose of determining reasonable terms and rates of royalty payments 
with respect to such new type of service for the period beginning with the 
inception of such new type of service and ending on the date on which 
the royalty rates and terms for eligible nonsubscription services and new 
subscription services, or preexisting subscription services and preexisting 
satellite digital audio radio services, as the case may be, most recently de- 
termined under subparagraph (A) or (B) and chapter 8 expire, or such other 
period as the parties may agree. 

(2) License agreements voluntarily negotiated at any time between 1 or 


more copyright owners of sound recordings and 1 or more entities performing 
sound recordings shall be given effect in lieu of any decision by the Librarian 
of Congress or determination by the Copyright Royalty Judges. 


(3)(A) The Copyright Royalty Judges shall also establish requirements by 


which copyright owners may receive reasonable notice of the use of their 
sound recordings under this section, and under which records of such use 
shall be kept and made available by entities performing sound recordings. The 
notice and recordkeeping rules in effect on the day before the effective date of 
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the Copyright Royalty and Distribution Reform Act of 2004 shall remain in 
effect unless and until new regulations are promulgated by the Copyright Roy- 
alty Judges. If new regulations are promulgated under this subparagraph, the 
Copyright Royalty Judges shall take into account the substance and effect of 
the rules in effect on the day before the effective date of the Copyright Royalty 
and Distribution Reform Act of 2004 and shall, to the extent practicable, avoid 
significant disruption of the functions of any designated agent authorized to 
collect and distribute royalty fees. 

(B) Any person who wishes to perform a sound recording publicly by 
means of a transmission eligible for statutory licensing under this sub- 
section may do so without infringing the exclusive right of the copyright 
owner of the sound recording — 

(i) by complying with such notice requirements as the Copyright Roy- 
alty Judges shall prescribe by regulation and by paying royalty fees in 
accordance with this subsection; or 

(ii) if such royalty fees have not been set, by agreeing to pay such 
royalty fees as shall be determined in accordance with this subsection. 
(C) Any royalty payments in arrears shall be made on or before the twen- 

tieth day of the month next succeeding the month in which the royalty fees 

are set. 

(4)(A) Notwithstanding section 112(e) and the other provisions of this sub- 
section, the receiving agent may enter into agreements for the reproduction 
and performance of sound recordings under section 112(e) and this section 
by any 1 or more commercial webcasters or noncommercial webcasters for 
a period of not more than 11 years beginning on January 1, 2005, that, once 
published in the Federal Register pursuant to subparagraph (B), shall be bind- 
ing on all copyright owners of sound recordings and other persons entitled 
to payment under this section, in lieu of any determination by the Copyright 
Royalty Judges. Any such agreement for commercial webcasters may include 
provisions for payment of royalties on the basis of a percentage of revenue 
or expenses, or both, and include a minimum fee. Any such agreement may 
include other terms and conditions, including requirements by which copy- 
right owners may receive notice of the use of their sound recordings and under 
which records of such use shall be kept and made available by commercial 
webcasters or noncommercial webcasters. The receiving agent shall be under 
no obligation to negotiate any such agreement. The receiving agent shall have 
no obligation to any copyright owner of sound recordings or any other person 
entitled to payment under this section in negotiating any such agreement, and 
no liability to any copyright owner of sound recordings or any other person 
entitled to payment under this section for having entered into such agreement. 

(B) The Copyright Office shall cause to be published in the Federal 
Register any agreement entered into pursuant to subparagraph (A). Such 


Copyright Law of the United States 59 


$114 


60 


Subject Matter and Scope of Copyright 


publication shall include a statement containing the substance of subpara- 
graph (C). Such agreements shall not be included in the Code of Federal 
Regulations. Thereafter, the terms of such agreement shall be available, 
as an option, to any commercial webcaster or noncommercial webcaster 
meeting the eligibility conditions of such agreement. 

(C) Neither subparagraph (A) nor any provisions of any agreement 
entered into pursuant to subparagraph (A), including any rate structure, 
fees, terms, conditions, or notice and recordkeeping requirements set forth 
therein, shall be admissible as evidence or otherwise taken into account in 
any administrative, judicial, or other government proceeding involving the 
setting or adjustment of the royalties payable for the public performance 
or reproduction in ephemeral phonorecords or copies of sound recordings, 
the determination of terms or conditions related thereto, or the establish- 
ment of notice or recordkeeping requirements by the Copyright Royalty 
Judges under paragraph (3) or section 112(e)(4). It is the intent of Con- 
gress that any royalty rates, rate structure, definitions, terms, conditions, 
or notice and recordkeeping requirements, included in such agreements 
shall be considered as a compromise motivated by the unique business, 
economic and political circumstances of webcasters, copyright owners, and 
performers rather than as matters that would have been negotiated in the 
marketplace between a willing buyer and a willing seller, or otherwise meet 
the objectives set forth in section 801(b). This subparagraph shall not apply 
to the extent that the receiving agent and a webcaster that is party to an 
agreement entered into pursuant to subparagraph (A) expressly authorize 
the submission of the agreement in a proceeding under this subsection. 

(D) Nothing in the Webcaster Settlement Act of 2008, the Webcaster 
Settlement Act of 2009, or any agreement entered into pursuant to sub- 
paragraph (A) shall be taken into account by the United States Court of 
Appeals for the District of Columbia Circuit in its review of the determi- 
nation by the Copyright Royalty Judges of May 1, 2007, of rates and terms 
for the digital performance of sound recordings and ephemeral recordings, 
pursuant to sections 112 and 114. 

(E) As used in this paragraph — 

(i) the term “noncommercial webcaster” means a webcaster that — 

(I) is exempt from taxation under section 501 of the Internal Rev- 
enue Code of 1986 (26 U.S.C. 501); 

(II) has applied in good faith to the Internal Revenue Service for 
exemption from taxation under section 501 of the Internal Revenue 
Code and has a commercially reasonable expectation that such ex- 
emption shall be granted; or 
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(III) is operated by a State or possession or any governmental en- 
tity or subordinate thereof, or by the United States or District of Co- 
lumbia, for exclusively public purposes; 

(ii) the term “receiving agent” shall have the meaning given that term 
in section 261.2 of title 37, Code of Federal Regulations, as published in 
the Federal Register on July 8, 2002; and 

(iii) the term “webcaster” means a person or entity that has obtained 
a compulsory license under section 112 or 114 and the implementing 
regulations therefor. 

(F) The authority to make settlements pursuant to subparagraph (A) 
shall expire at 11:59 p.m. Eastern time on the 30th day after the date of the 
enactment of the Webcaster Settlement Act of 2009. 

(g) PROCEEDS FROM LICENSING OF TRANSMISSIONS. — 

(1) Except in the case of a transmission licensed under a statutory license in 
accordance with subsection (f) of this section — 

(A) a featured recording artist who performs on a sound recording that 
has been licensed for a transmission shall be entitled to receive payments 
from the copyright owner of the sound recording in accordance with the 
terms of the artist’s contract; and 

(B) a nonfeatured recording artist who performs on a sound recording 
that has been licensed for a transmission shall be entitled to receive pay- 
ments from the copyright owner of the sound recording in accordance with 
the terms of the nonfeatured recording artist’s applicable contract or other 
applicable agreement. 

(2) Except as provided for in paragraph (6), a nonprofit collective desig- 
nated by the Copyright Royalty Judges to distribute receipts from the licens- 
ing of transmissions in accordance with subsection (f) shall distribute such 
receipts as follows: 

(A) 50 percent of the receipts shall be paid to the copyright owner of the 
exclusive right under section 106(6) of this title to publicly perform a sound 
recording by means of a digital audio transmission. 

(B) 2% percent of the receipts shall be deposited in an escrow account 
managed by an independent administrator jointly appointed by copyright 
owners of sound recordings and the American Federation of Musicians (or 
any successor entity) to be distributed to nonfeatured musicians (whether 
or not members of the American Federation of Musicians) who have per- 
formed on sound recordings. 

(C) 2% percent of the receipts shall be deposited in an escrow account 
managed by an independent administrator jointly appointed by copyright 
owners of sound recordings and the American Federation of Television 
and Radio Artists (or any successor entity) to be distributed to nonfeatured 
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vocalists (whether or not members of the American Federation of Televi- 

sion and Radio Artists) who have performed on sound recordings. 

(D) 45 percent of the receipts shall be paid, on a per sound recording 
basis, to the recording artist or artists featured on such sound recording 
(or the persons conveying rights in the artists’ performance in the sound 
recordings). 

(3) A nonprofit collective designated by the Copyright Royalty Judges to 
distribute receipts from the licensing of transmissions in accordance with 
subsection (f) may deduct from any of its receipts, prior to the distribution 
of such receipts to any person or entity entitled thereto other than copyright 
owners and performers who have elected to receive royalties from another 
designated nonprofit collective and have notified such nonprofit collective in 
writing of such election, the reasonable costs of such collective incurred after 
November 1, 1995, in— 

(A) the administration of the collection, distribution, and calculation 
of the royalties; 

(B) the settlement of disputes relating to the collection and calculation 
of the royalties; and 

(C) the licensing and enforcement of rights with respect to the mak- 
ing of ephemeral recordings and performances subject to licensing under 
section 112 and this section, including those incurred in participating in 
negotiations or arbitration proceedings under section 112 and this section, 
except that all costs incurred relating to the section 112 ephemeral record- 
ings right may only be deducted from the royalties received pursuant to 
section 112. 

(4) Notwithstanding paragraph (3), any nonprofit collective designated 
to distribute receipts from the licensing of transmissions in accordance with 
subsection (f) may deduct from any of its receipts, prior to the distribution of 
such receipts, the reasonable costs identified in paragraph (3) of such collective 
incurred after November 1, 1995, with respect to such copyright owners and 
performers who have entered with such collective a contractual relationship 
that specifies that such costs may be deducted from such royalty receipts. 

(5) LETTER OF DIRECTION. — 

(A) IN GENERAL. —A nonprofit collective designated by the Copyright 
Royalty Judges to distribute receipts from the licensing of transmissions 
in accordance with subsection (f) shall adopt and reasonably implement a 
policy that provides, in circumstances determined by the collective to be 
appropriate, for acceptance of instructions from a payee identified under 
subparagraph (A) or (D) of paragraph (2) to distribute, to a producer, mixer, 
or sound engineer who was part of the creative process that created a sound 
recording, a portion of the payments to which the payee would otherwise 
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be entitled from the licensing of transmissions of the sound recording. In 
this section, such instructions shall be referred to as a “letter of direction”. 

(B) ACCEPTANCE OF LETTER. — To the extent that a collective described 
in subparagraph (A) accepts a letter of direction under that subparagraph, 
the person entitled to payment pursuant to the letter of direction shall, 
during the period in which the letter of direction is in effect and carried 
out by the collective, be treated for all purposes as the owner of the right to 
receive such payment, and the payee providing the letter of direction to the 
collective shall be treated as having no interest in such payment. 

(C) AUTHORITY OF COLLECTIVE. — This paragraph shall not be con- 
strued in such a manner so that the collective is not authorized to accept or 
act upon payment instructions in circumstances other than those to which 
this paragraph applies. 

(6) SOUND RECORDINGS FIXED BEFORE NOVEMBER 1, 1995.— 

(A) PAYMENT ABSENT LETTER OF DIRECTION. — A nonprofit collective 
designated by the Copyright Royalty Judges to distribute receipts from the 
licensing of transmissions in accordance with subsection (f) (in this para- 
graph referred to as the “collective”) shall adopt and reasonably implement 
a policy that provides, in circumstances determined by the collective to be 
appropriate, for the deduction of 2 percent of all the receipts that are col- 
lected from the licensing of transmissions of a sound recording fixed before 
November 1, 1995, but which is withdrawn from the amount otherwise 
payable under paragraph (2)(D) to the recording artist or artists featured 
on the sound recording (or the persons conveying rights in the artists’ per- 
formance in the sound recording), and the distribution of such amount to 
1 or more persons described in subparagraph (B) of this paragraph, after 
deduction of costs described in paragraph (3) or (4), as applicable, if each 
of the following requirements is met: 

(i) CERTIFICATION OF ATTEMPT TO OBTAIN A LETTER OF DIREC- 
TION. — The person described in subparagraph (B) who is to receive 
the distribution has certified to the collective, under penalty of perjury, 
that — 

(I) for a period of not less than 120 days, that person made reason- 
able efforts to contact the artist payee for such sound recording to 
request and obtain a letter of direction instructing the collective to 
pay to that person a portion of the royalties payable to the featured 
recording artist or artists; and 

(II) during the period beginning on the date on which that person 
began the reasonable efforts described in subclause (I) and ending on 
the date of that person’s certification to the collective, the artist payee 
did not affirm or deny in writing the request for a letter of direction. 
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(ii) COLLECTIVE ATTEMPT TO CONTACT ARTIST.—After receipt 
of the certification described in clause (i) and for a period of not less 
than 120 days before the first distribution by the collective to the person 
described in subparagraph (B), the collective attempts, in a reasonable 
manner as determined by the collective, to notify the artist payee of the 
certification made by the person described in subparagraph (B). 

(iii) No OBJECTION RECEIVED. — The artist payee does not, as of the 
date that was 10 business days before the date on which the first distri- 
bution is made, submit to the collective in writing an objection to the 
distribution. 

(B) ELIGIBILITY FOR PAYMENT. —A person shall be eligible for payment 
under subparagraph (A) if the person— 

(i) is a producer, mixer, or sound engineer of the sound recording; 

(ii) has entered into a written contract with a record company in- 
volved in the creation or lawful exploitation of the sound recording, 
or with the recording artist or artists featured on the sound record- 
ing (or the persons conveying rights in the artists’ performance in the 
sound recording), under which the person seeking payment is entitled 
to participate in royalty payments that are based on the exploitation of 
the sound recording and are payable from royalties otherwise payable 
to the recording artist or artists featured on the sound recording (or 
the persons conveying rights in the artists’ performance in the sound 
recording); 

(iii) made a creative contribution to the creation of the sound record- 
ing; and 

(iv) submits to the collective — 

(I) a written certification stating, under penalty of perjury, that the 
person meets the requirements in clauses (i) through (iii); and 
(II) a true copy of the contract described in clause (ii). 

(C) MULTIPLE CERTIFICATIONS. — Subject to subparagraph (D), in a 
case in which more than 1 person described in subparagraph (B) has met 
the requirements for a distribution under subparagraph (A) with respect 
to a sound recording as of the date that is 10 business days before the date 
on which the distribution is made, the collective shall divide the 2 percent 
distribution equally among all such persons. 

(D) OBJECTION TO PAYMENT. — Not later than 10 business days after the 
date on which the collective receives from the artist payee a written objec- 
tion to a distribution made pursuant to subparagraph (A), the collective 
shall cease making any further payment relating to such distribution. In 
any case in which the collective has made 1 or more distributions pursuant 
to subparagraph (A) to a person described in subparagraph (B) before the 
date that is 10 business days after the date on which the collective receives 
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from the artist payee an objection to such distribution, the objection shall 

not affect that person’s entitlement to any distribution made before the 

collective ceases such distribution under this subparagraph. 

(E) OWNERSHIP OF THE RIGHT TO RECEIVE PAYMENTS. — To the extent 
that the collective determines that a distribution will be made under sub- 
paragraph (A) to a person described in subparagraph (B), such person shall, 
during the period covered by such distribution, be treated for all purposes 
as the owner of the right to receive such payments, and the artist payee to 
whom such payments would otherwise be payable shall be treated as having 
no interest in such payments. 

(F) ARTIST PAYEE DEFINED. — In this paragraph, the term “artist payee” 
means a person, other than a person described in subparagraph (B), who 
owns the right to receive all or part of the receipts payable under paragraph 
(2)(D) with respect to a sound recording. In a case in which there are mul- 
tiple artist payees with respect to a sound recording, an objection by 1 such 
payee shall apply only to that payee’s share of the receipts payable under 
paragraph (2)(D), and shall not preclude payment under subparagraph (A) 
from the share of an artist payee that does not so object. 

(7) PREEMPTION OF STATE PROPERTY LAWS. — The holding and distribu- 
tion of receipts under section 112 and this section by a nonprofit collective 
designated by the Copyright Royalty Judges in accordance with this subsec- 
tion and regulations adopted by the Copyright Royalty Judges, or by an in- 
dependent administrator pursuant to subparagraphs (B) and (C) of section 
114(g)(2), shall supersede and preempt any State law (including common law) 
concerning escheatment or abandoned property, or any analogous provision, 
that might otherwise apply. 

(h) LicENSING TO AFFILIATES. — 

(1) If the copyright owner of a sound recording licenses an affiliated entity 
the right to publicly perform a sound recording by means of a digital au- 
dio transmission under section 106(6), the copyright owner shall make the 
licensed sound recording available under section 106(6) on no less favorable 
terms and conditions to all bona fide entities that offer similar services, except 
that, if there are material differences in the scope of the requested license with 
respect to the type of service, the particular sound recordings licensed, the 
frequency of use, the number of subscribers served, or the duration, then the 
copyright owner may establish different terms and conditions for such other 
services. 

(2) The limitation set forth in paragraph (1) of this subsection shall not 
apply in the case where the copyright owner of a sound recording licenses — 

(A) an interactive service; or 
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(B) an entity to perform publicly up to 45 seconds of the sound record- 
ing and the sole purpose of the performance is to promote the distribution 
or performance of that sound recording. 

[(i) Repealed. ]°° 
(j) DEFINITIONS. —As used in this section, the following terms have the fol- 
lowing meanings: 

(1) An “affiliated entity” is an entity engaging in digital audio transmissions 
covered by section 106(6), other than an interactive service, in which the licen- 
sor has any direct or indirect partnership or any ownership interest amounting 
to 5 percent or more of the outstanding voting or nonvoting stock. 

(2) An “archived program” is a predetermined program that is available 
repeatedly on the demand of the transmission recipient and that is performed 
in the same order from the beginning, except that an archived program shall 
not include a recorded event or broadcast transmission that makes no more 
than an incidental use of sound recordings, as long as such recorded event or 
broadcast transmission does not contain an entire sound recording or feature 
a particular sound recording. 

(3) A “broadcast” transmission is a transmission made by a terrestrial broad- 
cast station licensed as such by the Federal Communications Commission. 

(4) A “continuous program” is a predetermined program that is continu- 
ously performed in the same order and that is accessed at a point in the pro- 
gram that is beyond the control of the transmission recipient. 

(5) A “digital audio transmission” is a digital transmission as defined in sec- 
tion 101, that embodies the transmission of a sound recording. This term does 
not include the transmission of any audiovisual work. 

(6) An “eligible nonsubscription transmission” is a noninteractive nonsub- 
scription digital audio transmission not exempt under subsection (d)(1) that 
is made as part of a service that provides audio programming consisting, in 
whole or in part, of performances of sound recordings, including retransmis- 
sions of broadcast transmissions, if the primary purpose of the service is to 
provide to the public such audio or other entertainment programming, and 
the primary purpose of the service is not to sell, advertise, or promote particu- 
lar products or services other than sound recordings, live concerts, or other 
music-related events. 

(7) An “interactive service” is one that enables a member of the public to 
receive a transmission of a program specially created for the recipient, or on 
request, a transmission of a particular sound recording, whether or not as 
part of a program, which is selected by or on behalf of the recipient. The abil- 
ity of individuals to request that particular sound recordings be performed 
for reception by the public at large, or in the case of a subscription service, 
by all subscribers of the service, does not make a service interactive, if the 
programming on each channel of the service does not substantially consist of 
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sound recordings that are performed within 1 hour of the request or at a time 
designated by either the transmitting entity or the individual making such 
request. If an entity offers both interactive and noninteractive services (either 
concurrently or at different times), the noninteractive component shall not be 
treated as part of an interactive service. 

(8) A “new subscription service” is a service that performs sound recordings 
by means of noninteractive subscription digital audio transmissions and that 
is not a preexisting subscription service or a preexisting satellite digital audio 
radio service. 

(9) A “nonsubscription” transmission is any transmission that is not a sub- 
scription transmission. 

(10) A “preexisting satellite digital audio radio service” is a subscription 
satellite digital audio radio service provided pursuant to a satellite digital au- 
dio radio service license issued by the Federal Communications Commission 
on or before July 31, 1998, and any renewal of such license to the extent of the 
scope of the original license, and may include a limited number of sample 
channels representative of the subscription service that are made available on 
a nonsubscription basis in order to promote the subscription service. 

(11) A “preexisting subscription service” is a service that performs sound 
recordings by means of noninteractive audio-only subscription digital audio 
transmissions, which was in existence and was making such transmissions 
to the public for a fee on or before July 31, 1998, and may include a limited 
number of sample channels representative of the subscription service that are 
made available on a nonsubscription basis in order to promote the subscrip- 
tion service. 

(12) A “retransmission” is a further transmission of an initial transmission, 
and includes any further retransmission of the same transmission. Except as 
provided in this section, a transmission qualifies as a “retransmission” only if 
it is simultaneous with the initial transmission. Nothing in this definition shall 
be construed to exempt a transmission that fails to satisfy a separate element 
required to qualify for an exemption under section 114(d)(1). 

(13) The “sound recording performance complement” is the transmission 
during any 3-hour period, on a particular channel used by a transmitting 
entity, of no more than — 

(A) 3 different selections of sound recordings from any one phonorecord 
lawfully distributed for public performance or sale in the United States, if 
no more than 2 such selections are transmitted consecutively; or 

(B) 4 different selections of sound recordings — 

(i) by the same featured recording artist; or 

(ii) from any set or compilation of phonorecords lawfully distributed 
together as a unit for public performance or sale in the United States, 
if no more than three such selections are transmitted consecutively: 


Copyright Law of the United States 67 


$15 


Subject Matter and Scope of Copyright 


Provided, That the transmission of selections in excess of the numerical 
limits provided for in clauses (A) and (B) from multiple phonorecords 
shall nonetheless qualify as a sound recording performance comple- 
ment if the programming of the multiple phonorecords was not willful- 
ly intended to avoid the numerical limitations prescribed in such clauses. 


(14) A “subscription” transmission is a transmission that is controlled and 


limited to particular recipients, and for which consideration is required to be 
paid or otherwise given by or on behalf of the recipient to receive the transmis- 
sion or a package of transmissions including the transmission. 


(15) A “transmission” is either an initial transmission or a retransmission. 


§115 - Scope of exclusive rights in nondramatic musical works: 


Compulsory license for making and distributing 
phonorecords*' 


In the case of nondramatic musical works, the exclusive rights provided by 
clauses (1) and (3) of section 106, to make and to distribute phonorecords of such 
works, are subject to compulsory licensing under the conditions specified by this 


section. 


(a) AVAILABILITY AND SCOPE OF COMPULSORY LICENSE IN GENERAL. — 
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(1) ELIGIBILITY FOR COMPULSORY LICENSE. — 


(A) CONDITIONS FOR COMPULSORY LICENSE. — A person may by com- 


plying with the provisions of this section obtain a compulsory license to 
make and distribute phonorecords of a nondramatic musical work, includ- 
ing by means of digital phonorecord delivery. A person may obtain a com- 
pulsory license only if the primary purpose in making phonorecords of the 
musical work is to distribute them to the public for private use, including 
by means of digital phonorecord delivery, and— 


(i) phonorecords of such musical work have previously been distrib- 
uted to the public in the United States under the authority of the copy- 
right owner of the work, including by means of digital phonorecord 
delivery; or 

(ii) in the case of a digital music provider seeking to make and dis- 
tribute digital phonorecord deliveries of a sound recording embodying 
a musical work under a compulsory license for which clause (i) does 
not apply— 

(I) the first fixation of such sound recording was made under the 
authority of the musical work copyright owner, and the sound re- 
cording copyright owner has the authority of the musical work copy- 
right owner to make and distribute digital phonorecord deliveries 
embodying such work to the public in the United States; and 
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(II) the sound recording copyright owner, or the authorized dis- 
tributor of the sound recording copyright owner, has authorized the 
digital music provider to make and distribute digital phonorecord 
deliveries of the sound recording to the public in the United States. 

(B) DUPLICATION OF SOUND RECORDING. —A person may not obtain 
a compulsory license for the use of the work in the making of phonore- 
cords duplicating a sound recording fixed by another, including by means 
of digital phonorecord delivery, unless — 

(i) such sound recording was fixed lawfully; and 

(ii) the making of the phonorecords was authorized by the owner of 
the copyright in the sound recording or, if the sound recording was fixed 
before February 15, 1972, by any person who fixed the sound recording 
pursuant to an express license from the owner of the copyright in the 
musical work or pursuant to a valid compulsory license for use of such 
work in a sound recording. 

(2) MusicaL ARRANGEMENT. —A compulsory license includes the privi- 
lege of making a musical arrangement of the work to the extent necessary to 
conform it to the style or manner of interpretation of the performance in- 
volved, but the arrangement shall not change the basic melody or fundamental 
character of the work, and shall not be subject to protection as a derivative 
work under this title, except with the express consent of the copyright owner. 
(b) PRoceDuRES To OBTAIN A CoMPULSORY LICENSE. — 

(1) PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIVERIES. — 
A person who seeks to obtain a compulsory license under subsection (a) to 
make and distribute phonorecords of a musical work other than by means of 
digital phonorecord delivery shall, before, or not later than 30 calendar days 
after, making, and before distributing, any phonorecord of the work, serve 
notice of intention to do so on the copyright owner. If the registration or other 
public records of the Copyright Office do not identify the copyright owner 
and include an address at which notice can be served, it shall be sufficient to 
file the notice of intention with the Copyright Office. The notice shall comply, 
in form, content, and manner of service, with requirements that the Register 
of Copyrights shall prescribe by regulation. 

(2) DIGITAL PHONORECORD DELIVERIES. — A person who seeks to obtain 
a compulsory license under subsection (a) to make and distribute phonore- 
cords of a musical work by means of digital phonorecord delivery — 

(A) prior to the license availability date, shall, before, or not later than 

30 calendar days after, first making any such digital phonorecord delivery, 

serve a notice of intention to do so on the copyright owner (but may not 

file the notice with the Copyright Office, even if the public records of the 

Office do not identify the owner or the owner’s address), and such notice 
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shall comply, in form, content, and manner of service, with requirements 

that the Register of Copyrights shall prescribe by regulation; or 

(B) on or after the license availability date, shall, before making any such 
digital phonorecord delivery, follow the procedure described in subsection 
(d)(2), except as provided in paragraph (3). 

(3) RECORD COMPANY INDIVIDUAL DOWNLOAD LICENSES. — Notwith- 
standing paragraph (2)(B), a record company may, on or after the license avail- 
ability date, obtain an individual download license in accordance with the 
notice requirements described in paragraph (2)(A) (except for the requirement 
that notice occur prior to the license availability date). A record company that 
obtains an individual download license as permitted under this paragraph 
shall provide statements of account and pay royalties as provided in subsec- 
tion (c)(2)(I). 

(4) FAILURE TO OBTAIN LICENSE. — 

(A) PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIV- 
ERIES. — In the case of phonorecords made and distributed other than by 
means of digital phonorecord delivery, the failure to serve or file the notice 
of intention required by paragraph (1) forecloses the possibility of a com- 
pulsory license under paragraph (1). In the absence of a voluntary license, 
the failure to obtain a compulsory license renders the making and distribu- 
tion of phonorecords actionable as acts of infringement under section 501 
and subject to the remedies provided by sections 502 through 506. 

(B) DiGgITAL PHONORECORD DELIVERIES. — 

(i) IN GENERAL. — In the case of phonorecords made and distributed 
by means of digital phonorecord delivery: 

(1) The failure to serve the notice of intention required by para- 
graph (2)(A) or paragraph (3), as applicable, forecloses the possibility 
of a compulsory license under such paragraph. 

(IL) The failure to comply with paragraph (2)(B) forecloses the pos- 
sibility of a blanket license for a period of 3 years after the last calen- 
dar day on which the notice of license was required to be submitted 
to the mechanical licensing collective under such paragraph. 

(ii) EFFECT OF FAILURE. — In either case described in subclause (I) or 

(IL) of clause (i), in the absence of a voluntary license, the failure to ob- 

tain a compulsory license renders the making and distribution of pho- 

norecords by means of digital phonorecord delivery actionable as acts 
of infringement under section 501 and subject to the remedies provided 

by sections 502 through 506. 

(c) GENERAL CONDITIONS APPLICABLE TO COMPULSORY LICENSE. — 

(1) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.” — 

(A) IDENTIFICATION REQUIREMENT. — To be entitled to receive royalties 
under a compulsory license obtained under subsection (b)(1) the copyright 
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owner must be identified in the registration or other public records of the 
Copyright Office. The owner is entitled to royalties for phonorecords made 
and distributed after being so identified, but is not entitled to recover for 
any phonorecords previously made and distributed. 

(B) RoYALTY FOR PHONORECORDS OTHER THAN DIGITAL PHONORE- 
CORD DELIVERIES. — Except as provided by subparagraph (A), for every 
phonorecord made and distributed under a compulsory license under 
subsection (a) other than by means of digital phonorecord delivery, with 
respect to each work embodied in the phonorecord, the royalty shall be 
the royalty prescribed under subparagraphs (D) through (F), paragraph (2) 
(A), and chapter 8. For purposes of this subparagraph, a phonorecord is 
considered “distributed” if the person exercising the compulsory license 
has voluntarily and permanently parted with its possession. 

(C) ROYALTY FOR DIGITAL PHONORECORD DELIVERIES. — For every 
digital phonorecord delivery of a musical work made under a compulsory 
license under this section, the royalty payable shall be the royalty prescribed 
under subparagraphs (D) through (F), paragraph (2)(A), and chapter 8. 

(D) AUTHORITY TO NEGOTIATE. — Notwithstanding any provision of 
the antitrust laws, any copyright owners of nondramatic musical works 
and any persons entitled to obtain a compulsory license under subsection 
(a) may negotiate and agree upon the terms and rates of royalty payments 
under this section and the proportionate division of fees paid among copy- 
right owners, and may designate common agents on a nonexclusive basis 
to negotiate, agree to, pay or receive such royalty payments. Such authority 
to negotiate the terms and rates of royalty payments includes, but is not 
limited to, the authority to negotiate the year during which the royalty rates 
prescribed under this subparagraph, subparagraphs (E) and (F), paragraph 
(2)(A), and chapter 8 shall next be determined. 

(E) DETERMINATION OF REASONABLE RATES AND TERMS. — Proceed- 
ings under chapter 8 shall determine reasonable rates and terms of roy- 
alty payments for the activities specified by this section during the period 
beginning with the effective date of such rates and terms, but not earlier 
than January 1 of the second year following the year in which the petition 
requesting the proceeding is filed, and ending on the effective date of suc- 
cessor rates and terms, or such other period as the parties may agree. Any 
copyright owners of nondramatic musical works and any persons entitled 
to obtain a compulsory license under subsection (a) may submit to the 
Copyright Royalty Judges licenses covering such activities. The parties to 
each proceeding shall bear their own costs. 

(F) SCHEDULE OF REASONABLE RATES.—The schedule of reasonable 
rates and terms determined by the Copyright Royalty Judges shall, subject 
to paragraph (2)(A), be binding on all copyright owners of nondramatic 
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musical works and persons entitled to obtain a compulsory license un- 
der subsection (a) during the period specified in subparagraph (E), such 
other period as may be determined pursuant to subparagraphs (D) and 
(E), or such other period as the parties may agree. The Copyright Royalty 
Judges shall establish rates and terms that most clearly represent the rates 
and terms that would have been negotiated in the marketplace between 
a willing buyer and a willing seller. In determining such rates and terms 
for digital phonorecord deliveries, the Copyright Royalty Judges shall base 
their decision on economic, competitive, and programming information 
presented by the parties, including — 

(i) whether use of the compulsory licensee’s service may substitute for 
or may promote the sales of phonorecords or otherwise may interfere 
with or may enhance the musical work copyright owner’s other streams 
of revenue from its musical works; and 

(ii) the relative roles of the copyright owner and the compulsory li- 
censee in the copyrighted work and the service made available to the 
public with respect to the relative creative contribution, technological 
contribution, capital investment, cost, and risk. 

(2) ADDITIONAL TERMS AND CONDITIONS. — 
(A) VOLUNTARY LICENSES AND CONTRACTUAL ROYALTY RATES. — 

(i) IN GENERAL. — License agreements voluntarily negotiated at any 
time between one or more copyright owners of nondramatic musical 
works and one or more persons entitled to obtain a compulsory license 
under subsection (a) shall be given effect in lieu of any determination 
by the Copyright Royalty Judges. Subject to clause (ii), the royalty rates 
determined pursuant to subparagraphs (E) and (F) of paragraph (1) shall 
be given effect as to digital phonorecord deliveries in lieu of any contrary 
royalty rates specified in a contract pursuant to which a recording artist 
who is the author of a nondramatic musical work grants a license under 
that person’s exclusive rights in the musical work under paragraphs (1) 
and (3) of section 106 or commits another person to grant a license in 
that musical work under paragraphs (1) and (3) of section 106, to a per- 
son desiring to fix in a tangible medium of expression a sound recording 
embodying the musical work. 

(ii) APPLICABILITY. — The second sentence of clause (i) shall not ap- 
ply to— 

(I) a contract entered into on or before June 22, 1995, and not 
modified thereafter for the purpose of reducing the royalty rates de- 
termined pursuant to subparagraphs (E) and (F) of paragraph (1) or 
of increasing the number of musical works within the scope of the 
contract covered by the reduced rates, except if a contract entered 
into on or before June 22, 1995, is modified thereafter for the purpose 
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of increasing the number of musical works within the scope of the 

contract, any contrary royalty rates specified in the contract shall be 

given effect in lieu of royalty rates determined pursuant to subpara- 
graphs (E) and (F) of paragraph (1) for the number of musical works 
within the scope of the contract as of June 22, 1995; and 

(II) a contract entered into after the date that the sound recording 
is fixed in a tangible medium of expression substantially in a form 
intended for commercial release, if at the time the contract is entered 
into, the recording artist retains the right to grant licenses as to the 

musical work under paragraphs (1) and (3) of section 106. 

(B) SOUND RECORDING INFORMATION. — Except as provided in section 
1002(e), a digital phonorecord delivery licensed under this paragraph shall 
be accompanied by the information encoded in the sound recording, if any, 
by or under the authority of the copyright owner of that sound recording, 
that identifies the title of the sound recording, the featured recording artist 
who performs on the sound recording, and related information, including 
information concerning the underlying musical work and its writer. 

(C) INFRINGEMENT REMEDIES. — 

(i) IN GENERAL. —A digital phonorecord delivery of a sound record- 
ing is actionable as an act of infringement under section 501, and is fully 
subject to the remedies provided by sections 502 through 506,°* unless — 

(I) the digital phonorecord delivery has been authorized by the 
sound recording copyright owner; and 

(II) the entity making the digital phonorecord delivery has ob- 
tained a compulsory license under subsection (a) or has otherwise 
been authorized by the musical work copyright owner, or by a re- 
cord company pursuant to an individual download license, to make 
and distribute phonorecords of each musical work embodied in the 
sound recording by means of digital phonorecord delivery. 

(ii) OTHER REMEDIES.—Any cause of action under this subpara- 
graph shall be in addition to those available to the owner of the copy- 
right in the nondramatic musical work under subparagraph (J) and 
section 106(4) and the owner of the copyright in the sound recording 
under section 106(6). 

(D) LiaBILITY OF SOUND RECORDING OWNERS. — The liability of the 
copyright owner of a sound recording for infringement of the copyright 
in anondramatic musical work embodied in the sound recording shall be 
determined in accordance with applicable law, except that the owner of a 
copyright in a sound recording shall not be liable for a digital phonorecord 
delivery by a third party if the owner of the copyright in the sound record- 
ing does not license the distribution of a phonorecord of the nondramatic 
musical work. 
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(E) RECORDING DEVICES AND MEDIA. — Nothing in section 1008 shall 
be construed to prevent the exercise of the rights and remedies allowed by 
this paragraph, subparagraph (J), and chapter 5 in the event of a digital 
phonorecord delivery, except that no action alleging infringement of copy- 
right may be brought under this title against a manufacturer, importer or 
distributor of a digital audio recording device, a digital audio recording 
medium, an analog recording device, or an analog recording medium, or 
against a consumer, based on the actions described in such section. 

(F) PRESERVATION OF RIGHTS. — Nothing in this section annuls or lim- 
its— 

(i) the exclusive right to publicly perform a sound recording or the 
musical work embodied therein, including by means of a digital trans- 
mission, under paragraphs (4) and (6) of section 106; 

(ii) except for compulsory licensing under the conditions specified by 
this section, the exclusive rights to reproduce and distribute the sound 
recording and the musical work embodied therein under paragraphs 
(1) and (3) of section 106, including by means of a digital phonorecord 
delivery; or 

(iii) any other rights under any other provision of section 106, or 
remedies available under this title, as such rights or remedies exist before, 
on, or after the date of enactment of the Digital Performance Right in 
Sound Recordings Act of 1995. 

(G) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS. — The provi- 
sions of this section concerning digital phonorecord deliveries shall not 
apply to any exempt transmissions or retransmissions under section 114(d) 
(1). The exemptions created in section 114(d)(1) do not expand or reduce 
the rights of copyright owners under paragraphs (1) through (5) of section 
106 with respect to such transmissions and retransmissions. 

(H) DistRIBUTION BY RENTAL, LEASE, OR LENDING. —A compulsory 
license obtained under subsection (b)(1) to make and distribute phonore- 
cords includes the right of the maker of such a phonorecord to distribute 
or authorize distribution of such phonorecord, other than by means of 
a digital phonorecord delivery, by rental, lease, or lending (or by acts or 
practices in the nature of rental, lease, or lending). With respect to each 
nondramatic musical work embodied in the phonorecord, the royalty shall 
be a proportion of the revenue received by the compulsory licensee from 
every such act of distribution of the phonorecord under this clause equal 
to the proportion of the revenue received by the compulsory licensee from 
distribution of the phonorecord under subsection (a)(1)(A)(ii)(ID that is 
payable by a compulsory licensee under that clause and under chapter 8. 
The Register of Copyrights shall issue regulations to carry out the purpose 
of this subparagraph. 
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(I) PAYMENT OF ROYALTIES AND STATEMENTS OF ACCOUNT. — Except 
as provided in paragraphs (4)(A)(i) and (10)(B) of subsection (d), royalty 
payments shall be made on or before the twentieth day of each month and 
shall include all royalties for the month next preceding. Each monthly pay- 
ment shall be made under oath and shall comply with requirements that 
the Register of Copyrights shall prescribe by regulation. The Register shall 
also prescribe regulations under which detailed cumulative annual state- 
ments of account, certified by a certified public accountant, shall be filed 
for every compulsory license under subsection (a). The regulations covering 
both the monthly and the annual statements of account shall prescribe the 
form, content, and manner of certification with respect to the number of 
records made and the number of records distributed. 

(J) NOTICE OF DEFAULT AND TERMINATION OF COMPULSORY LI- 
CENSE.—In the case of a license obtained under paragraph (1), (2)(A), or 
(3) of subsection (b), if the copyright owner does not receive the monthly 
payment and the monthly and annual statements of account when due, 
the owner may give written notice to the licensee that, unless the default is 
remedied not later than 30 days after the date on which the notice is sent, 
the compulsory license will be automatically terminated. Such termination 
renders either the making or the distribution, or both, of all phonorecords 
for which the royalty has not been paid, actionable as acts of infringement 
under section 501 and fully subject to the remedies provided by sections 
502 through 506. In the case of a license obtained under subsection (b)(2) 
(B), license authority under the compulsory license may be terminated as 
provided in subsection (d)(4)(E). 

(d) BLANKET LICENSE FOR DiaitTaL Uses, MECHANICAL LICENSING COL- 
LECTIVE, AND DIGITAL LICENSEE COORDINATOR. — 
(1) BLANKET LICENSE FOR DIGITAL USES. — 

(A) IN GENERAL.—A digital music provider that qualifies for a com- 
pulsory license under subsection (a) may, by complying with the terms 
and conditions of this subsection, obtain a blanket license from copyright 
owners through the mechanical licensing collective to make and distribute 
digital phonorecord deliveries of musical works through one or more cov- 
ered activities. 

(B) INcLuDeD activities. —A blanket license — 

(i) covers all musical works (or shares of such works) available for 
compulsory licensing under this section for purposes of engaging in 
covered activities, except as provided in subparagraph (C); 

(ii) includes the making and distribution of server, intermediate, ar- 
chival, and incidental reproductions of musical works that are reason- 
able and necessary for the digital music provider to engage in covered 
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activities licensed under this subsection, solely for the purpose of engag- 

ing in such covered activities; and 

(iii) does not cover or include any rights or uses other than those 
described in clauses (i) and (ii). 

(C) OTHER LICENSES. —A voluntary license for covered activities en- 
tered into by or under the authority of 1 or more copyright owners and 1 
or more digital music providers, or authority to make and distribute per- 
manent downloads of a musical work obtained by a digital music provider 
from a sound recording copyright owner pursuant to an individual down- 
load license, shall be given effect in lieu of a blanket license under this 
subsection with respect to the musical works (or shares thereof) covered by 
such voluntary license or individual download authority and the following 
conditions apply: 

(i) Where a voluntary license or individual download license applies, 
the license authority provided under the blanket license shall exclude 
any musical works (or shares thereof) subject to the voluntary license or 
individual download license. 

(ii) An entity engaged in covered activities under a voluntary license 
or authority obtained pursuant to an individual download license that 
is a significant nonblanket licensee shall comply with paragraph (6)(A). 

(iii) The rates and terms of any voluntary license shall be subject to 
the second sentence of clause (i) and clause (ii) of subsection (c)(2)(A) 
and paragraph (9)(C), as applicable. 

(D) PROTECTION AGAINST INFRINGEMENT ACTIONS. — A digital music 
provider that obtains and complies with the terms of a valid blanket license 
under this subsection shall not be subject to an action for infringement of 
the exclusive rights provided by paragraphs (1) and (3) of section 106 under 
this title arising from use of a musical work (or share thereof) to engage in 
covered activities authorized by such license, subject to paragraph (4)(E). 

(E) OTHER REQUIREMENTS AND CONDITIONS APPLY. — Except as ex- 
pressly provided in this subsection, each requirement, limitation, condition, 
privilege, right, and remedy otherwise applicable to compulsory licenses 
under this section shall apply to compulsory blanket licenses under this 
subsection. 

(2) AVAILABILITY OF BLANKET LICENSE. — 

(A) PROCEDURE FOR OBTAINING LICENSE. —A digital music provider 
may obtain a blanket license by submitting a notice of license to the me- 
chanical licensing collective that specifies the particular covered activities 
in which the digital music provider seeks to engage, as follows: 

(i) The notice of license shall comply in form and substance with re- 
quirements that the Register of Copyrights shall establish by regulation. 
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(ii) Unless rejected in writing by the mechanical licensing collective 
not later than 30 calendar days after the date on which the mechanical 
licensing collective receives the notice, the blanket license shall be effec- 
tive as of the date on which the notice of license was sent by the digital 
music provider, as shown by a physical or electronic record. 

(iii) A notice of license may only be rejected by the mechanical licens- 
ing collective if— 

(I) the digital music provider or notice of license does not meet the 
requirements of this section or applicable regulations, in which case 
the requirements at issue shall be specified with reasonable particu- 
larity in the notice of rejection; or 

(II) the digital music provider has had a blanket license terminated 
by the mechanical licensing collective during the 3-year period pre- 
ceding the date on which the mechanical licensing collective receives 
the notice pursuant to paragraph (4)(E). 

(iv) If a notice of license is rejected under clause (iii)(I), the digital 
music provider shall have 30 calendar days after receipt of the notice of 
rejection to cure any deficiency and submit an amended notice of license 
to the mechanical licensing collective. If the deficiency has been cured, 
the mechanical licensing collective shall so confirm in writing, and the 
license shall be effective as of the date that the original notice of license 
was provided by the digital music provider. 

(v) A digital music provider that believes a notice of license was im- 
properly rejected by the mechanical licensing collective may seek re- 
view of such rejection in an appropriate district court of the United 
States. The district court shall determine the matter de novo based on 
the record before the mechanical licensing collective and any additional 
evidence presented by the parties. 

(B) BLANKET LICENSE EFFECTIVE DATE.— Blanket licenses shall be 
made available by the mechanical licensing collective on and after the li- 
cense availability date. No such license shall be effective prior to the license 
availability date. 

(3) MECHANICAL LICENSING COLLECTIVE. — 

(A) In GENERAL. — The mechanical licensing collective shall be a single 
entity that — 

(i) is a nonprofit entity, not owned by any other entity, that is created 
by copyright owners to carry out responsibilities under this subsection; 

(ii) is endorsed by, and enjoys substantial support from, musical work 
copyright owners that together represent the greatest percentage of the 
licensor market for uses of such works in covered activities, as measured 
over the preceding 3 full calendar years; 
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(iii) is able to demonstrate to the Register of Copyrights that the en- 
tity has, or will have prior to the license availability date, the adminis- 
trative and technological capabilities to perform the required functions 
of the mechanical licensing collective under this subsection and that is 
governed by a board of directors in accordance with subparagraph (D) 
(i); and 

(iv) has been designated by the Register of Copyrights, with the ap- 
proval of the Librarian of Congress pursuant to section 702, in accor- 
dance with subparagraph (B). 

(B) DESIGNATION OF MECHANICAL LICENSING COLLECTIVE. — 

(i) INITIAL DESIGNATION. — Not later than 270 days after the enact- 
ment date, the Register of Copyrights shall initially designate the me- 
chanical licensing collective as follows: 

(I) Not later than 90 calendar days after the enactment date, the 
Register shall publish notice in the Federal Register soliciting infor- 
mation to assist in identifying the appropriate entity to serve as the 
mechanical licensing collective, including the name and affiliation 
of each member of the board of directors described under subpara- 
graph (D)(i) and each committee established pursuant to clauses (iii), 
(iv), and (v) of subparagraph (D). 

(II) After reviewing the information requested under subclause 
(I) and making a designation, the Register shall publish notice in the 
Federal Register setting forth — 

(aa) the identity of and contact information for the mechanical 
licensing collective; and 
(bb) the reasons for the designation. 

(ii) PERIODIC REVIEW OF DESIGNATION. — Following the initial des- 
ignation of the mechanical licensing collective, the Register shall, every 5 
years, beginning with the fifth full calendar year to commence after the 
initial designation, publish notice in the Federal Register in the month 
of January soliciting information concerning whether the existing des- 
ignation should be continued, or a different entity meeting the criteria 
described in clauses (i) through (iii) of subparagraph (A) shall be desig- 
nated. Following publication of such notice, the Register shall — 

(I) after reviewing the information submitted and conducting 
additional proceedings as appropriate, publish notice in the Federal 
Register of a continuing designation or new designation of the me- 
chanical licensing collective, as the case may be, and the reasons for 
such a designation, with any new designation to be effective as of the 
first day of a month that is not less than 6 months and not longer 
than 9 months after the date on which the Register publishes the 
notice, as specified by the Register; and 
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(ID) if a new entity is designated as the mechanical licensing col- 
lective, adopt regulations to govern the transfer of licenses, funds, 
records, data, and administrative responsibilities from the existing 
mechanical licensing collective to the new entity. 

(iii) CLOSEST ALTERNATIVE DESIGNATION. — If the Register is unable 
to identify an entity that fulfills each of the qualifications set forth in 
clauses (i) through (iii) of subparagraph (A), the Register shall designate 
the entity that most nearly fulfills such qualifications for purposes of 
carrying out the responsibilities of the mechanical licensing collective. 
(C) AUTHORITIES AND FUNCTIONS. — 

(i) IN GENERAL. — The mechanical licensing collective is authorized 
to perform the following functions, subject to more particular require- 
ments as described in this subsection: 

(I) Offer and administer blanket licenses, including receipt of no- 
tices of license and reports of usage from digital music providers. 

(II) Collect and distribute royalties from digital music providers 
for covered activities. 

(IH) Engage in efforts to identify musical works (and shares of 
such works) embodied in particular sound recordings, and to identify 
and locate the copyright owners of such musical works (and shares 
of such works). 

(IV) Maintain the musical works database and other information 
relevant to the administration of licensing activities under this sec- 
tion. 

(V) Administer a process by which copyright owners can claim 
ownership of musical works (and shares of such works), and a process 
by which royalties for works for which the owner is not identified or 
located are equitably distributed to known copyright owners. 

(VI) Administer collections of the administrative assessment from 
digital music providers and significant nonblanket licensees, includ- 
ing receipt of notices of nonblanket activity. 

(VII) Invest in relevant resources, and arrange for services of out- 
side vendors and others, to support the activities of the mechanical 
licensing collective. 

(VIII) Engage in legal and other efforts to enforce rights and obli- 
gations under this subsection, including by filing bankruptcy proofs 
of claims for amounts owed under licenses, and acting in coordina- 
tion with the digital licensee coordinator. 

(IX) Initiate and participate in proceedings before the Copyright 
Royalty Judges to establish the administrative assessment under this 
subsection. 
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(X) Initiate and participate in proceedings before the Copyright 
Office with respect to activities under this subsection. 

(XI) Gather and provide documentation for use in proceedings 
before the Copyright Royalty Judges to set rates and terms under 
this section. 

(XI) Maintain records of the activities of the mechanical licens- 
ing collective and engage in and respond to audits described in this 
subsection. 

(XII) Engage in such other activities as may be necessary or ap- 
propriate to fulfill the responsibilities of the mechanical licensing col- 
lective under this subsection. 

(ii) RESTRICTIONS CONCERNING LICENSING AND ADMINISTRATIVE 
ACTIVITIES. — With respect to the administration of licenses, except as 
provided in clauses (i) and (iii) and subparagraph (E)(v), the mechanical 
licensing collective may only — 

(I) issue blanket licenses pursuant to subsection (d)(1); and 

(II) administer blanket licenses for reproduction or distribution 
rights in musical works for covered activities, including collecting 
and distributing royalties, pursuant to blanket licenses. 

(iii) ADDITIONAL ADMINISTRATIVE ACTIVITIES. — Subject to para- 
graph (11)(C), the mechanical licensing collective may also administer, 
including by collecting and distributing royalties, voluntary licenses 
issued by, or individual download licenses obtained from, copyright 
owners only for reproduction or distribution rights in musical works 
for covered activities, for which the mechanical licensing collective shall 
charge reasonable fees for such services. 

(iv) RESTRICTION ON LOBBYING. — The mechanical licensing collec- 
tive may not engage in government lobbying activities, but may engage 
in the activities described in subclauses (IX), (X), and (XI) of clause (i). 
(D) GOVERNANCE. — 

(i) BoaRD OF DIRECTORS. — The mechanical licensing collective shall 
have a board of directors consisting of 14 voting members and 3 nonvot- 
ing members, as follows: 

(I) Ten voting members shall be representatives of music publish- 
ers— 

(aa) to which songwriters have assigned exclusive rights of 
reproduction and distribution of musical works with respect to 
covered activities; and 

(bb) none of which may be owned by, or under common con- 
trol with, any other board member. 

(II) Four voting members shall be professional songwriters who 
have retained and exercise exclusive rights of reproduction and 
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distribution with respect to covered activities with respect to musical 

works they have authored. 

(III) One nonvoting member shall be a representative of the non- 
profit trade association of music publishers that represents the great- 
est percentage of the licensor market for uses of musical works in 
covered activities, as measured for the 3-year period preceding the 
date on which the member is appointed. 

(IV) One nonvoting member shall be a representative of the digi- 
tal licensee coordinator, provided that a digital licensee coordinator 
has been designated pursuant to paragraph (5)(B). Otherwise, the 
nonvoting member shall be the nonprofit trade association of digital 
licensees that represents the greatest percentage of the licensee market 
for uses of musical works in covered activities, as measured over the 
preceding 3 full calendar years. 

(V) One nonvoting member shall be a representative of a nation- 
ally recognized nonprofit trade association whose primary mission is 
advocacy on behalf of songwriters in the United States. 

(ii) ByLaws. — 

(1) ESTABLISHMENT. — Not later than 1 year after the date on 
which the mechanical licensing collective is initially designated by 
the Register of Copyrights under subparagraph (B)(i), the collective 
shall establish bylaws to determine issues relating to the governance 
of the collective, including, but not limited to— 

(aa) the length of the term for each member of the board of 
directors; 

(bb) the staggering of the terms of the members of the board 
of directors; 

(cc) a process for filling a seat on the board of directors that is 
vacated before the end of the term with respect to that seat; 

(dd) a process for electing a member to the board of directors; 
and 

(ee) a management structure for daily operation of the collec- 
tive. 

(II) Pustic AVAILABILITY. — The mechanical licensing collective 
shall make the bylaws established under subclause (I) available to the 
public. 

(iii) BoAaRD MEETINGS. — The board of directors shall meet not less 
frequently than biannually and discuss matters pertinent to the opera- 
tions of the mechanical licensing collective, including the mechanical 
licensing collective budget. 

(iv) OPERATIONS ADVISORY COMMITTEE.—The board of direc- 
tors of the mechanical licensing collective shall establish an operations 
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advisory committee consisting of not fewer than 6 members to make 
recommendations to the board of directors concerning the operations 
of the mechanical licensing collective, including the efficient investment 
in and deployment of information technology and data resources. Such 
committee shall have an equal number of members of the committee 
who are— 

(I) musical work copyright owners who are appointed by the 
board of directors of the mechanical licensing collective; and 

(II) representatives of digital music providers who are appointed 
by the digital licensee coordinator. 

(v) UNCLAIMED ROYALTIES OVERSIGHT COMMITTEE. — The board 
of directors of the mechanical licensing collective shall establish and 
appoint an unclaimed royalties oversight committee consisting of 10 
members, 5 of which shall be musical work copyright owners and 5 of 
which shall be professional songwriters whose works are used in covered 
activities. 

(vi) DISPUTE RESOLUTION COMMITTEE. — The board of directors of 
the mechanical licensing collective shall establish and appoint a dispute 
resolution committee that shall — 

(1) consist of not fewer than 6 members; and 

(II) include an equal number of representatives of musical work 
copyright owners and professional songwriters. 

(vii) MECHANICAL LICENSING COLLECTIVE ANNUAL REPORT. — 

(I) In GENERAL. —Not later than June 30 of each year commenc- 
ing after the license availability date, the mechanical licensing col- 
lective shall post, and make available online for a period of not less 
than 3 years, an annual report that sets forth information regarding — 

(aa) the operational and licensing practices of the collective; 

(bb) how royalties are collected and distributed; 

(cc) budgeting and expenditures; 

(dd) the collective total costs for the preceding calendar year; 

(ee) the projected annual mechanical licensing collective bud- 
get; 

(ff) aggregated royalty receipts and payments; 

(gg) expenses that are more than 10 percent of the annual me- 
chanical licensing collective budget; and 

(hh) the efforts of the collective to locate and identify copyright 
owners of unmatched musical works (and shares of works). 

(II) SuBMiss1oNn. — On the date on which the mechanical licens- 
ing collective posts each report required under subclause (I), the col- 
lective shall provide a copy of the report to the Register of Copyrights. 
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(viii) INDEPENDENT OFFICERS. — An individual serving as an officer 
of the mechanical licensing collective may not, at the same time, also be 
an employee or agent of any member of the board of directors of the 
collective or any entity represented by a member of the board of direc- 
tors, as described in clause (i). 

(ix) OVERSIGHT AND ACCOUNTABILITY. — 

(I) IN GENERAL. — The mechanical licensing collective shall — 

(aa) ensure that the policies and practices of the collective are 
transparent and accountable; 

(bb) identify a point of contact for publisher inquiries and 
complaints with timely redress; and 

(cc) establish an anti-comingling policy for funds not collected 
under this section and royalties collected under this section. 

(II) AupITs. — 

(aa) IN GENERAL. — Beginning in the fourth full calendar year 
that begins after the initial designation of the mechanical licensing 
collective by the Register of Copyrights under subparagraph (B) 
(i), and in every fifth calendar year thereafter, the collective shall 
retain a qualified auditor that shall— 

(AA) examine the books, records, and operations of the col- 
lective; 

(BB) prepare a report for the board of directors of the col- 
lective with respect to the matters described in item (bb); and 

(CC) not later than December 31 of the year in which the 
qualified auditor is retained, deliver the report described in 
subitem (BB) to the board of directors of the collective. 

(bb) MaTTERS ADDRESSED. — Each report prepared under item 
(aa) shall address the implementation and efficacy of procedures 
of the mechanical licensing collective — 

(AA) for the receipt, handling, and distribution of royalty 
funds, including any amounts held as unclaimed royalties; 

(BB) to guard against fraud, abuse, waste, and the unreason- 
able use of funds; and 

(CC) to protect the confidentiality of financial, proprietary, 
and other sensitive information. 

(cc) PUBLIC AVAILABILITY. — With respect to each report pre- 
pared under item (aa), the mechanical licensing collective shall — 

(AA) submit the report to the Register of Copyrights; and 
(BB) make the report available to the public. 
(E) MusICAL WORKS DATABASE. — 

(i) ESTABLISHMENT AND MAINTENANCE OF DATABASE.— The me- 

chanical licensing collective shall establish and maintain a database 
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containing information relating to musical works (and shares of such 
works) and, to the extent known, the identity and location of the copy- 
right owners of such works (and shares thereof) and the sound record- 
ings in which the musical works are embodied. In furtherance of main- 
taining such database, the mechanical licensing collective shall engage 
in efforts to identify the musical works embodied in particular sound 
recordings, as well as to identify and locate the copyright owners of such 
works (and shares thereof), and update such data as appropriate. 

(ii) MATCHED works. — With respect to musical works (and shares 
thereof) that have been matched to copyright owners, the musical works 
database shall include — 

(1) the title of the musical work; 

(II) the copyright owner of the work (or share thereof), and the 
ownership percentage of that owner; 

(III) contact information for such copyright owner; 

(IV) to the extent reasonably available to the mechanical licensing 
collective — 

(aa) the international standard musical work code for the work; 
and 

(bb) identifying information for sound recordings in which 
the musical work is embodied, including the name of the sound 
recording, featured artist, sound recording copyright owner, pro- 
ducer, international standard recording code, and other infor- 
mation commonly used to assist in associating sound recordings 
with musical works; and 
(V) such other information as the Register of Copyrights may pre- 

scribe by regulation. 

(iii) UNMATCHED works.— With respect to unmatched musical 
works (and shares of works) in the database, the musical works database 
shall include — 

(I) to the extent reasonably available to the mechanical licensing 
collective — 

(aa) the title of the musical work; 

(bb) the ownership percentage for which an owner has not been 
identified; 

(cc) if a copyright owner has been identified but not located, 
the identity of such owner and the ownership percentage of that 
owner; 

(dd) identifying information for sound recordings in which 
the work is embodied, including sound recording name, featured 
artist, sound recording copyright owner, producer, international 
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standard recording code, and other information commonly used 

to assist in associating sound recordings with musical works; and 
(ee) any additional information reported to the mechanical 

licensing collective that may assist in identifying the work; and 

(II) such other information relating to the identity and ownership 
of musical works (and shares of such works) as the Register of Copy- 
rights may prescribe by regulation. 

(iv) SOUND RECORDING INFORMATION. — Each musical work copy- 
right owner with any musical work listed in the musical works data- 
base shall engage in commercially reasonable efforts to deliver to the 
mechanical licensing collective, including for use in the musical works 
database, to the extent such information is not then available in the data- 
base, information regarding the names of the sound recordings in which 
that copyright owner’s musical works (or shares thereof) are embodied, 
to the extent practicable. 

(v) ACCESSIBILITY OF DATABASE. — The musical works database shall 
be made available to members of the public in a searchable, online for- 
mat, free of charge. The mechanical licensing collective shall make such 
database available in a bulk, machine-readable format, through a widely 
available software application, to the following entities: 

(I) Digital music providers operating under the authority of valid 
notices of license, free of charge. 

(II) Significant nonblanket licensees in compliance with their ob- 
ligations under paragraph (6), free of charge. 

(III) Authorized vendors of the entities described in subclauses (I) 
and (II), free of charge. 

(IV) The Register of Copyrights, free of charge (but the Register 
shall not treat such database or any information therein as a Govern- 
ment record). 

(V) Any other person or entity for a fee not to exceed the marginal 
cost to the mechanical licensing collective of providing the database 
to such person or entity. 

(vi) ADDITIONAL REQUIREMENTS. — The Register of Copyrights shall 
establish requirements by regulations to ensure the usability, interoper- 
ability, and usage restrictions of the musical works database. 

(F) NoTICES OF LICENSE AND NONBLANKET ACTIVITY. — 

(i) NoTICES OF LICENSES.—The mechanical licensing collective 
shall receive, review, and confirm or reject notices of license from digi- 
tal music providers, as provided in paragraph (2)(A). The collective shall 
maintain a current, publicly accessible list of blanket licenses that in- 
cludes contact information for the licensees and the effective dates of 
such licenses. 
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(ii) NOTICES OF NONBLANKET ACTIVITY. —The mechanical licens- 
ing collective shall receive notices of nonblanket activity from significant 
nonblanket licensees, as provided in paragraph (6)(A). The collective 
shall maintain a current, publicly accessible list of notices of nonblan- 
ket activity that includes contact information for significant nonblanket 
licensees and the dates of receipt of such notices. 

(G) COLLECTION AND DISTRIBUTION OF ROYALTIES. — 

(i) IN GENERAL. — Upon receiving reports of usage and payments 
of royalties from digital music providers for covered activities, the me- 
chanical licensing collective shall — 

(I) engage in efforts to— 

(aa) identify the musical works embodied in sound recordings 
reflected in such reports, and the copyright owners of such musi- 
cal works (and shares thereof); 

(bb) confirm uses of musical works subject to voluntary licens- 
es and individual download licenses, and the corresponding pro 
rata amounts to be deducted from royalties that would otherwise 
be due under the blanket license; and 

(cc) confirm proper payment of royalties due; 

(II) distribute royalties to copyright owners in accordance with 
the usage and other information contained in such reports, as well 
as the ownership and other information contained in the records of 
the collective; and 

(III) deposit into an interest-bearing account, as provided in sub- 
paragraph (H)(ii), royalties that cannot be distributed due to — 

(aa) an inability to identify or locate a copyright owner of a 
musical work (or share thereof); or 

(bb) a pending dispute before the dispute resolution committee 
of the mechanical licensing collective. 

(ii) OTHER COLLECTION EFFORTS.—Any royalties recovered by the 
mechanical licensing collective as a result of efforts to enforce rights 
or obligations under a blanket license, including through a bankruptcy 
proceeding or other legal action, shall be distributed to copyright own- 
ers based on available usage information and in accordance with the 
procedures described in subclauses (I) and (I1) of clause (i), on a pro rata 
basis in proportion to the overall percentage recovery of the total royal- 
ties owed, with any pro rata share of royalties that cannot be distributed 
deposited in an interest-bearing account as provided in subparagraph 
(H)Gii). 

(H) HOLDING OF ACCRUED ROYALTIES. — 

(i) HOLDING PERIOD.— The mechanical licensing collective shall 

hold accrued royalties associated with particular musical works (and 
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shares of works) that remain unmatched for a period of not less than 3 
years after the date on which the funds were received by the mechani- 
cal licensing collective, or not less than 3 years after the date on which 
the funds were accrued by a digital music provider that subsequently 
transferred such funds to the mechanical licensing collective pursuant 
to paragraph (10)(B), whichever period expires sooner. 

(ii) INTEREST-BEARING ACCOUNT.—Accrued royalties for un- 
matched works (and shares thereof) shall be maintained by the mechani- 
cal licensing collective in an interest-bearing account that earns monthly 
interest — 

(1) at the Federal, short-term rate; and 

(II) that accrues for the benefit of copyright owners entitled to 
payment of such accrued royalties. 

(I) MUSICAL WORKS CLAIMING PROCESS.— When a copyright owner 
of an unmatched work (or share of a work) has been identified and located 
in accordance with the procedures of the mechanical licensing collective, 
the collective shall— 

(i) update the musical works database and the other records of the 
collective accordingly; and 

(ii) provided that accrued royalties for the musical work (or share 
thereof) have not yet been included in a distribution pursuant to sub- 
paragraph (J)(i), pay such accrued royalties and a proportionate amount 
of accrued interest associated with that work (or share thereof) to the 
copyright owner, accompanied by a cumulative statement of account 
reflecting usage of such work and accrued royalties based on informa- 
tion provided by digital music providers to the mechanical licensing 
collective. 

(J) DistRIBUTION OF UNCLAIMED ACCRUED ROYALTIES. — 

(i) DIsTRIBUTION PROCEDURES. — After the expiration of the pre- 
scribed holding period for accrued royalties provided in subparagraph 
(H)(i), the mechanical licensing collective shall distribute such accrued 
royalties, along with a proportionate share of accrued interest, to copy- 
right owners identified in the records of the collective, subject to the 
following requirements, and in accordance with the policies and proce- 
dures established under clause (ii): 

(I) The first such distribution shall occur on or after January 1 of 
the second full calendar year to commence after the license availabil- 
ity date, with not less than 1 such distribution to take place during 
each calendar year thereafter. 

(II) Copyright owners’ payment shares for unclaimed accrued roy- 
alties for particular reporting periods shall be determined in a trans- 
parent and equitable manner based on data indicating the relative 
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market shares of such copyright owners as reflected in reports of us- 
age provided by digital music providers for covered activities for the 
periods in question, including, in addition to usage data provided to 
the mechanical licensing collective, usage data provided to copyright 
owners under voluntary licenses and individual download licenses for 
covered activities, to the extent such information is available to the 
mechanical licensing collective. In furtherance of the determination 
of equitable market shares under this subparagraph — 

(aa) the mechanical licensing collective may require copyright 
owners seeking distributions of unclaimed accrued royalties to 
provide, or direct the provision of, information concerning the 
usage of musical works under voluntary licenses and individual 
download licenses for covered activities; and 

(bb) the mechanical licensing collective shall take appropriate 
steps to safeguard the confidentiality and security of usage, finan- 
cial, and other sensitive data used to compute market shares in 
accordance with the confidentiality provisions prescribed by the 
Register of Copyrights under paragraph (12)(C). 

(ii) ESTABLISHMENT OF DISTRIBUTION POLICIES. — The unclaimed 
royalties oversight committee established under subparagraph (D) 
(v) shall establish policies and procedures for the distribution of un- 
claimed accrued royalties and accrued interest in accordance with this 
subparagraph, including the provision of usage data to copyright own- 
ers to allocate payments and credits to songwriters pursuant to clause 
(iv), subject to the approval of the board of directors of the mechanical 
licensing collective. 

(iii) PUBLIC NOTICE OF UNCLAIMED ACCRUED ROYALTIES.— The 
mechanical licensing collective shall — 

(I) maintain a publicly accessible online facility with contact in- 
formation for the collective that lists unmatched musical works (and 
shares of works), through which a copyright owner may assert an 
ownership claim with respect to such a work (and a share of such a 
work); 

(II) engage in diligent, good-faith efforts to publicize, throughout 
the music industry — 

(aa) the existence of the collective and the ability to claim 
unclaimed accrued royalties for unmatched musical works (and 
shares of such works) held by the collective; 

(bb) the procedures by which copyright owners may identify 
themselves and provide contact, ownership, and other relevant 
information to the collective in order to receive payments of ac- 
crued royalties; 
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(cc) any transfer of accrued royalties for musical works under 
paragraph (10)(B), not later than 180 days after the date on which 
the transfer is received; and 

(dd) any pending distribution of unclaimed accrued royal- 
ties and accrued interest, not less than 90 days before the date on 
which the distribution is made; and 
(III) as appropriate, participate in music industry conferences and 

events for the purpose of publicizing the matters described in sub- 

clause (II). 

(iv) SONGWRITER PAYMENTS. — Copyright owners that receive a dis- 
tribution of unclaimed accrued royalties and accrued interest shall pay 
or credit a portion to songwriters (or the authorized agents of songwrit- 
ers) on whose behalf the copyright owners license or administer musical 
works for covered activities, in accordance with applicable contractual 
terms, but notwithstanding any agreement to the contrary — 

(I) such payments and credits to songwriters shall be allocated in 
proportion to reported usage of individual musical works by digital 
music providers during the reporting periods covered by the distribu- 
tion from the mechanical licensing collective; and 

(II) in no case shall the payment or credit to an individual song- 
writer be less than 50 percent of the payment received by the copy- 
right owner attributable to usage of musical works (or shares of 
works) of that songwriter. 

(K) DisPUTE RESOLUTION. —The dispute resolution committee estab- 
lished under subparagraph (D)(vi) shall establish policies and procedures— 

(i) for copyright owners to address in a timely and equitable manner 
disputes relating to ownership interests in musical works licensed under 
this section and allocation and distribution of royalties by the mechani- 
cal licensing collective, subject to the approval of the board of directors 
of the mechanical licensing collective; 

(ii) that shall include a mechanism to hold disputed funds in accor- 
dance with the requirements described in subparagraph (H)(ii) pending 
resolution of the dispute; and 

(iii) except as provided in paragraph (11)(D), that shall not affect any 
legal or equitable rights or remedies available to any copyright owner or 
songwriter concerning ownership of, and entitlement to royalties for, a 
musical work. 

(L) VERIFICATION OF PAYMENTS BY MECHANICAL LICENSING COL- 
LECTIVE. — 

(i) VERIFICATION PROCESS.—A copyright owner entitled to receive 
payments of royalties for covered activities from the mechanical licens- 
ing collective may, individually or with other copyright owners, conduct 
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an audit of the mechanical licensing collective to verify the accuracy of 
royalty payments by the mechanical licensing collective to such copy- 
right owner, as follows: 

(I) A copyright owner may audit the mechanical licensing collec- 
tive only once in a year for any or all of the 3 calendar years preceding 
the year in which the audit is commenced, and may not audit records 
for any calendar year more than once. 

(II) The audit shall be conducted by a qualified auditor, who shall 
perform the audit during the ordinary course of business by examin- 
ing the books, records, and data of the mechanical licensing collective, 
according to generally accepted auditing standards and subject to 
applicable confidentiality requirements prescribed by the Register of 
Copyrights under paragraph (12)(C). 

(I) The mechanical licensing collective shall make such books, 
records, and data available to the qualified auditor and respond to 
reasonable requests for relevant information, and shall use commer- 
cially reasonable efforts to facilitate access to relevant information 
maintained by third parties. 

(IV) To commence the audit, any copyright owner shall file with 
the Copyright Office a notice of intent to conduct an audit of the 
mechanical licensing collective, identifying the period of time to be 
audited, and shall simultaneously deliver a copy of such notice to 
the mechanical licensing collective. The Register of Copyrights shall 
cause the notice of audit to be published in the Federal Register not 
later than 45 calendar days after the date on which the notice is re- 
ceived. 

(V) The qualified auditor shall determine the accuracy of royalty 
payments, including whether an underpayment or overpayment of 
royalties was made by the mechanical licensing collective to each 
auditing copyright owner, except that, before providing a final au- 
dit report to any such copyright owner, the qualified auditor shall 
provide a tentative draft of the report to the mechanical licensing 
collective and allow the mechanical licensing collective a reasonable 
opportunity to respond to the findings, including by clarifying issues 
and correcting factual errors. 

(VI) The auditing copyright owner or owners shall bear the cost 
of the audit. In case of an underpayment to any copyright owner, the 
mechanical licensing collective shall pay the amounts of any such 
underpayment to such auditing copyright owner, as appropriate. In 
case of an overpayment by the mechanical licensing collective, the 
mechanical licensing collective may debit the account of the audit- 
ing copyright owner or owners for such overpaid amounts, or such 
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owner or owners shall refund overpaid amounts to the mechanical 

licensing collective, as appropriate. 

(ii) ALTERNATIVE VERIFICATION PROCEDURES. — Nothing in this 
subparagraph shall preclude a copyright owner and the mechanical li- 
censing collective from agreeing to audit procedures different from those 
described in this subparagraph, except that a notice of the audit shall 
be provided to and published by the Copyright Office as described in 
clause (i)(IV). 

(M) RECORDS OF MECHANICAL LICENSING COLLECTIVE. — 

(i) RECORDS MAINTENANCE. — The mechanical licensing collective 
shall ensure that all material records of the operations of the mechani- 
cal licensing collective, including those relating to notices of license, the 
administration of the claims process of the mechanical licensing col- 
lective, reports of usage, royalty payments, receipt and maintenance of 
accrued royalties, royalty distribution processes, and legal matters, are 
preserved and maintained in a secure and reliable manner, with appro- 
priate commercially reasonable safeguards against unauthorized access, 
copying, and disclosure, and subject to the confidentiality requirements 
prescribed by the Register of Copyrights under paragraph (12)(C) for 
a period of not less than 7 years after the date of creation or receipt, 
whichever occurs later. 

(ii) RECorDs accEss.— The mechanical licensing collective shall 
provide prompt access to electronic and other records pertaining to the 
administration of a copyright owner’s musical works upon reasonable 
written request of the owner or the authorized representative of the 
owner. 

(4) TERMS AND CONDITIONS OF BLANKET LICENSE. — A blanket license is 
subject to, and conditioned upon, the following requirements: 
(A) ROYALTY REPORTING AND PAYMENTS. — 

(i) MONTHLY REPORTS AND PAYMENT. —A digital music provider 
shall report and pay royalties to the mechanical licensing collective un- 
der the blanket license on a monthly basis in accordance with clause (ii) 
and subsection (c)(2)(I), except that the monthly reporting shall be due 
on the date that is 45 calendar days, rather than 20 calendar days, after 
the end of the monthly reporting period. 

(ii) DATA TO BE REPORTED. — In reporting usage of musical works to 
the mechanical licensing collective, a digital music provider shall pro- 
vide usage data for musical works used under the blanket license and 
usage data for musical works used in covered activities under voluntary 
licenses and individual download licenses. In the report of usage, the 
digital music provider shall — 
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(1) with respect to each sound recording embodying a musical 
work— 

(aa) provide identifying information for the sound recording, 
including sound recording name, featured artist, and, to the extent 
acquired by the digital music provider in connection with its use 
of sound recordings of musical works to engage in covered ac- 
tivities, including pursuant to subparagraph (B), sound recording 
copyright owner, producer, international standard recording code, 
and other information commonly used in the industry to identify 
sound recordings and match them to the musical works the sound 
recordings embody; 

(bb) to the extent acquired by the digital music provider in the 
metadata provided by sound recording copyright owners or other 
licensors of sound recordings in connection with the use of sound 
recordings of musical works to engage in covered activities, in- 
cluding pursuant to subparagraph (B), provide information con- 
cerning authorship and ownership of the applicable rights in the 
musical work embodied in the sound recording (including each 
songwriter, publisher name, and respective ownership share) and 
the international standard musical work code; and 

(cc) provide the number of digital phonorecord deliveries of 
the sound recording, including limited downloads and interac- 
tive streams; 

(II) identify and provide contact information for all musical work 
copyright owners for works embodied in sound recordings as to 
which a voluntary license, rather than the blanket license, is in effect 
with respect to the uses being reported; and 

(II) provide such other information as the Register of Copyrights 
shall require by regulation. 

(iii) FORMAT AND MAINTENANCE OF REPORTS.— Reports of usage 
provided by digital music providers to the mechanical licensing collec- 
tive shall be in a machine-readable format that is compatible with the 
information technology systems of the mechanical licensing collective 
and meets the requirements of regulations adopted by the Register of 
Copyrights. The Register shall also adopt regulations setting forth re- 
quirements under which records of use shall be maintained and made 
available to the mechanical licensing collective by digital music provid- 
ers engaged in covered activities under a blanket license. 

(iv) ADOPTION OF REGULATIONS. — The Register of Copyrights shall 
adopt regulations — 

(I) setting forth requirements under which records of use shall be 
maintained and made available to the mechanical licensing collective 
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by digital music providers engaged in covered activities under a blan- 

ket license; and 

(II) regarding adjustments to reports of usage by digital music 
providers, including mechanisms to account for overpayment and 
underpayment of royalties in prior periods. 

(B) COLLECTION OF SOUND RECORDING INFORMATION. —A digital 
music provider shall engage in good-faith, commercially reasonable efforts 
to obtain from sound recording copyright owners and other licensors of 
sound recordings made available through the service of such digital music 
provider information concerning — 

(i) sound recording copyright owners, producers, international stan- 
dard recording codes, and other information commonly used in the 
industry to identify sound recordings and match them to the musical 
works the sound recordings embody; and 

(ii) the authorship and ownership of musical works, including song- 
writers, publisher names, ownership shares, and international standard 
musical work codes. 

(C) PAYMENT OF ADMINISTRATIVE ASSESSMENT.—A digital music 
provider and any significant nonblanket licensee shall pay the administra- 
tive assessment established under paragraph (7)(D) in accordance with this 
subsection and applicable regulations. 

(D) VERIFICATION OF PAYMENTS BY DIGITAL MUSIC PROVIDERS. — 

(i) VERIFICATION PROCESS.— The mechanical licensing collective 
may conduct an audit of a digital music provider operating under the 
blanket license to verify the accuracy of royalty payments by the digital 
music provider to the mechanical licensing collective as follows: 

(I) The mechanical licensing collective may commence an audit 
of a digital music provider not more frequently than once in any 
3-calendar-year period to cover a verification period of not more than 
the 3 full calendar years preceding the date of commencement of 
the audit, and such audit may not audit records for any such 3-year 
verification period more than once. 

(II) The audit shall be conducted by a qualified auditor, who shall 
perform the audit during the ordinary course of business by examin- 
ing the books, records, and data of the digital music provider, accord- 
ing to generally accepted auditing standards and subject to applicable 
confidentiality requirements prescribed by the Register of Copyrights 
under paragraph (12)(C). 

(IH) The digital music provider shall make such books, records, 
and data available to the qualified auditor and respond to reason- 
able requests for relevant information, and shall use commercially 
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reasonable efforts to provide access to relevant information main- 
tained with respect to a digital music provider by third parties. 

(IV) To commence the audit, the mechanical licensing collective 
shall file with the Copyright Office a notice of intent to conduct an 
audit of the digital music provider, identifying the period of time to 
be audited, and shall simultaneously deliver a copy of such notice to 
the digital music provider. The Register of Copyrights shall cause the 
notice of audit to be published in the Federal Register not later than 
45 calendar days after the date on which notice is received. 

(V) The qualified auditor shall determine the accuracy of royalty 
payments, including whether an underpayment or overpayment of 
royalties was made by the digital music provider to the mechanical li- 
censing collective, except that, before providing a final audit report to 
the mechanical licensing collective, the qualified auditor shall provide 
a tentative draft of the report to the digital music provider and allow 
the digital music provider a reasonable opportunity to respond to the 
findings, including by clarifying issues and correcting factual errors. 

(VI) The mechanical licensing collective shall pay the cost of the 
audit, unless the qualified auditor determines that there was an un- 
derpayment by the digital music provider of not less than 10 percent, 
in which case the digital music provider shall bear the reasonable 
costs of the audit, in addition to paying the amount of any underpay- 
ment to the mechanical licensing collective. In case of an overpay- 
ment by the digital music provider, the mechanical licensing collec- 
tive shall provide a credit to the account of the digital music provider. 

(VID) A digital music provider may not assert section 507 or any 
other Federal or State statute of limitations, doctrine of laches or es- 
toppel, or similar provision as a defense to a legal action arising from 
an audit under this subparagraph if such legal action is commenced 
not more than 6 years after the commencement of the audit that is 
the basis for such action. 

(ii) ALTERNATIVE VERIFICATION PROCEDURES. — Nothing in this 


subparagraph shall preclude the mechanical licensing collective and a 
digital music provider from agreeing to audit procedures different from 
those described in this subparagraph, except that a notice of the audit 
shall be provided to and published by the Copyright Office as described 
in clause (i)(IV). 

(E) DEFAULT UNDER BLANKET LICENSE. — 


(i) CONDITIONS OF DEFAULT.—A digital music provider shall be in 


default under a blanket license if the digital music provider — 


(I) fails to provide 1 or more monthly reports of usage to the me- 
chanical licensing collective when due; 
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(I) fails to make a monthly royalty or late fee payment to the me- 
chanical licensing collective when due, in all or material part; 

(III) provides 1 or more monthly reports of usage to the mechani- 
cal licensing collective that, on the whole, is or are materially deficient 
as a result of inaccurate, missing, or unreadable data, where the cor- 
rect data was available to the digital music provider and required to 
be reported under this section and applicable regulations; 

(IV) fails to pay the administrative assessment as required under 
this subsection and applicable regulations; or 

(V) after being provided written notice by the mechanical licens- 
ing collective, refuses to comply with any other material term or con- 
dition of the blanket license under this section for a period of not less 
than 60 calendar days. 

(ii) NOTICE OF DEFAULT AND TERMINATION. — In case of a default by 
a digital music provider, the mechanical licensing collective may proceed 
to terminate the blanket license of the digital music provider as follows: 

(I) The mechanical licensing collective shall provide written notice 
to the digital music provider describing with reasonable particular- 
ity the default and advising that unless such default is cured not later 
than 60 calendar days after the date of the notice, the blanket license 
will automatically terminate at the end of that period. 

(ID) If the digital music provider fails to remedy the default before 
the end of the 60-day period described in subclause (I), the license 
shall terminate without any further action on the part of the me- 
chanical licensing collective. Such termination renders the making 
of all digital phonorecord deliveries of all musical works (and shares 
thereof) covered by the blanket license for which the royalty or ad- 
ministrative assessment has not been paid actionable as acts of in- 
fringement under section 501 and subject to the remedies provided 
by sections 502 through 506. 

(iii) NOTICE TO COPYRIGHT OWNERS. — The mechanical licensing 
collective shall provide written notice of any termination under this 
subparagraph to copyright owners of affected works. 

(iv) REVIEW BY FEDERAL DISTRICT CouRT.—A digital music pro- 
vider that believes a blanket license was improperly terminated by the 
mechanical licensing collective may seek review of such termination in 
an appropriate district court of the United States. The district court shall 
determine the matter de novo based on the record before the mechanical 
licensing collective and any additional supporting evidence presented 
by the parties. 

(5) DIGITAL LICENSEE COORDINATOR. — 
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(A) IN GENERAL.— The digital licensee coordinator shall be a single 
entity that — 

(i) is a nonprofit, not owned by any other entity, that is created to 
carry out responsibilities under this subsection; 

(ii) is endorsed by and enjoys substantial support from digital music 
providers and significant nonblanket licensees that together represent 
the greatest percentage of the licensee market for uses of musical works 
in covered activities, as measured over the preceding 3 calendar years; 

(iii) is able to demonstrate that it has, or will have prior to the license 
availability date, the administrative capabilities to perform the required 
functions of the digital licensee coordinator under this subsection; and 

(iv) has been designated by the Register of Copyrights, with the ap- 
proval of the Librarian of Congress pursuant to section 702, in accor- 
dance with subparagraph (B). 

(B) DESIGNATION OF DIGITAL LICENSEE COORDINATOR. — 

(i) INITIAL DESIGNATION. — The Register of Copyrights shall initially 
designate the digital licensee coordinator not later than 270 days after 
the enactment date, in accordance with the same procedure described 
for designation of the mechanical licensing collective in paragraph (3) 
(B)(i). 

(ii) PERIODIC REVIEW OF DESIGNATION. — Following the initial 
designation of the digital licensee coordinator, the Register of Copy- 
rights shall, every 5 years, beginning with the fifth full calendar year to 
commence after the initial designation, determine whether the exist- 
ing designation should be continued, or a different entity meeting the 
criteria described in clauses (i) through (iii) of subparagraph (A) should 
be designated, in accordance with the same procedure described for the 
mechanical licensing collective in paragraph (3)(B)(ii). 

(iii) INABILITY TO DESIGNATE. — If the Register of Copyrights is un- 
able to identify an entity that fulfills each of the qualifications described 
in clauses (i) through (iii) of subparagraph (A) to serve as the digital 
licensee coordinator, the Register may decline to designate a digital li- 
censee coordinator. The determination of the Register not to designate 
a digital licensee coordinator shall not negate or otherwise affect any 
provision of this subsection except to the limited extent that a provision 
references the digital licensee coordinator. In such case, the reference to 
the digital licensee coordinator shall be without effect unless and until 
a new digital licensee coordinator is designated. 

(C) AUTHORITIES AND FUNCTIONS. — 

(i) IN GENERAL. — The digital licensee coordinator is authorized to 
perform the following functions, subject to more particular require- 
ments as described in this subsection: 
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(I) Establish a governance structure, criteria for membership, and 
any dues to be paid by its members. 

(II) Engage in efforts to enforce notice and payment obligations 
with respect to the administrative assessment, including by receiving 
information from and coordinating with the mechanical licensing 
collective. 

(II) Initiate and participate in proceedings before the Copyright 
Royalty Judges to establish the administrative assessment under this 
subsection. 

(IV) Initiate and participate in proceedings before the Copyright 
Office with respect to activities under this subsection. 

(V) Gather and provide documentation for use in proceedings 
before the Copyright Royalty Judges to set rates and terms under 
this section. 

(VI) Maintain records of its activities. 

(VID) Assist in publicizing the existence of the mechanical licensing 
collective and the ability of copyright owners to claim royalties for 
unmatched musical works (and shares of works) through the collec- 
tive. 

(VIII) Engage in such other activities as may be necessary or ap- 
propriate to fulfill its responsibilities under this subsection. 

(ii) RESTRICTION ON LOBBYING. — The digital licensee coordinator 
may not engage in government lobbying activities, but may engage in 
the activities described in subclauses (III), (IV), and (V) of clause (i). 

(iii) ASSISTANCE WITH PUBLICITY FOR UNCLAIMED ROYALTIES. — 
The digital licensee coordinator shall make reasonable, good-faith efforts 
to assist the mechanical licensing collective in the efforts of the collective 
to locate and identify copyright owners of unmatched musical works 
(and shares of such works) by encouraging digital music providers to 
publicize the existence of the collective and the ability of copyright own- 
ers to claim unclaimed accrued royalties, including by — 

(I) posting contact information for the collective at reasonably 
prominent locations on digital music provider websites and applica- 
tions; and 

(II) conducting in-person outreach activities with songwriters. 

(6) REQUIREMENTS FOR SIGNIFICANT NONBLANKET LICENSEES. — 
(A) IN GENERAL. — 

(i) Notice oF activity. —Not later than 45 calendar days after the 
license availability date, or 45 calendar days after the end of the first 
full calendar month in which an entity initially qualifies as a significant 
nonblanket licensee, whichever occurs later, a significant nonblanket 
licensee shall submit a notice of nonblanket activity to the mechanical 
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licensing collective. The notice of nonblanket activity shall comply in 
form and substance with requirements that the Register of Copyrights 
shall establish by regulation, and a copy shall be made available to the 
digital licensee coordinator. 

(ii) REPORTING AND PAYMENT OBLIGATIONS.— The notice of non- 
blanket activity submitted to the mechanical licensing collective shall 
be accompanied by a report of usage that contains the information de- 
scribed in paragraph (4)(A)(ii), as well as any payment of the adminis- 
trative assessment required under this subsection and applicable regula- 
tions. Thereafter, subject to clause (iii), a significant nonblanket licensee 
shall continue to provide monthly reports of usage, accompanied by any 
required payment of the administrative assessment, to the mechanical 
licensing collective. Such reports and payments shall be submitted not 
later than 45 calendar days after the end of the calendar month being 
reported. 

(iii) DISCONTINUATION OF OBLIGATIONS.—An entity that has sub- 
mitted a notice of nonblanket activity to the mechanical licensing col- 
lective that has ceased to qualify as a significant nonblanket licensee may 
so notify the collective in writing. In such case, as of the calendar month 
in which such notice is provided, such entity shall no longer be required 
to provide reports of usage or pay the administrative assessment, but if 
such entity later qualifies as a significant nonblanket licensee, such entity 
shall again be required to comply with clauses (i) and (ii). 

(B) REPORTING BY MECHANICAL LICENSING COLLECTIVE TO DIGITAL 


LICENSEE COORDINATOR. — 


(i) MONTHLY REPORTS OF NONCOMPLIANT LICENSEES. — The me- 
chanical licensing collective shall provide monthly reports to the digital 
licensee coordinator setting forth any significant nonblanket licensees 
of which the collective is aware that have failed to comply with subpara- 
graph (A). 

(ii) TREATMENT OF CONFIDENTIAL INFORMATION. — The mechani- 
cal licensing collective and digital licensee coordinator shall take appro- 
priate steps to safeguard the confidentiality and security of financial and 
other sensitive data shared under this subparagraph, in accordance with 
the confidentiality requirements prescribed by the Register of Copy- 
rights under paragraph (12)(C). 

(C) LEGAL ENFORCEMENT EFFORTS. — 

(i) FEDERAL CouURT ACTION. — Should the mechanical licensing col- 
lective or digital licensee coordinator become aware that a significant 
nonblanket licensee has failed to comply with subparagraph (A), either 
may commence an action in an appropriate district court of the United 
States for damages and injunctive relief. If the significant nonblanket 
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licensee is found liable, the court shall, absent a finding of excusable ne- 
glect, award damages in an amount equal to three times the total amount 
of the unpaid administrative assessment and, notwithstanding anything 
to the contrary in section 505, reasonable attorney’s fees and costs, as 
well as such other relief as the court determines appropriate. In all other 
cases, the court shall award relief as appropriate. Any recovery of dam- 
ages shall be payable to the mechanical licensing collective as an offset 
to the collective total costs. 

(ii) STATUTE OF LIMITATIONS FOR ENFORCEMENT ACTION. — Any 
action described in this subparagraph shall be commenced within the 
time period described in section 507(b). 

(iii) OTHER RIGHTS AND REMEDIES PRESERVED. — The ability of the 
mechanical licensing collective or digital licensee coordinator to bring 
an action under this subparagraph shall in no way alter, limit or negate 
any other right or remedy that may be available to any party at law or 
in equity. 

(7) FUNDING OF MECHANICAL LICENSING COLLECTIVE. — 
(A) In GENERAL. — The collective total costs shall be funded by— 

(i) an administrative assessment, as such assessment is established by 
the Copyright Royalty Judges pursuant to subparagraph (D) from time 
to time, to be paid by— 

(I) digital music providers that are engaged, in all or in part, in 
covered activities pursuant to a blanket license; and 

(ID) significant nonblanket licensees; and 
(ii) voluntary contributions from digital music providers and signifi- 

cant nonblanket licensees as may be agreed with copyright owners. 
(B) VOLUNTARY CONTRIBUTIONS. — 

(i) AGREEMENTS CONCERNING CONTRIBUTIONS. — Except as pro- 
vided in clause (ii), voluntary contributions by digital music providers 
and significant nonblanket licensees shall be determined by private ne- 
gotiation and agreement, and the following conditions apply: 

(I) The date and amount of each voluntary contribution to the 
mechanical licensing collective shall be documented in a writing 
signed by an authorized agent of the mechanical licensing collective 
and the contributing party. 

(II) Such agreement shall be made available as required in pro- 
ceedings before the Copyright Royalty Judges to establish or adjust 
the administrative assessment in accordance with applicable statu- 
tory and regulatory provisions and rulings of the Copyright Royalty 
Judges. 

(ii) TREATMENT OF CONTRIBUTIONS. — Each voluntary contribution 
described in clause (i) shall be treated for purposes of an administrative 
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assessment proceeding as an offset to the collective total costs that would 
otherwise be recovered through the administrative assessment. Any al- 
location or reallocation of voluntary contributions between or among 
individual digital music providers or significant nonblanket licensees 
shall be a matter of private negotiation and agreement among such par- 
ties and outside the scope of the administrative assessment proceeding. 
(C) INTERIM APPLICATION OF ACCRUED ROYALTIES. — In the event that 
the administrative assessment, together with any funding from voluntary 
contributions as provided in subparagraphs (A) and (B), is inadequate to 
cover current collective total costs, the collective, with approval of its board 
of directors, may apply unclaimed accrued royalties on an interim basis to 
defray such costs, subject to future reimbursement of such royalties from 
future collections of the assessment. 
(D) DETERMINATION OF ADMINISTRATIVE ASSESSMENT. — 

(i) ADMINISTRATIVE ASSESSMENT TO COVER COLLECTIVE TOTAL 
costs. — The administrative assessment shall be used solely and exclu- 
sively to fund the collective total costs. 

(ii) SEPARATE PROCEEDING BEFORE COPYRIGHT ROYALTY JUDGES. — 
The amount and terms of the administrative assessment shall be deter- 
mined and established in a separate and independent proceeding before 
the Copyright Royalty Judges, according to the procedures described in 
clauses (iii) and (iv). The administrative assessment determined in such 
proceeding shall — 

(I) be wholly independent of royalty rates and terms applicable to 
digital music providers, which shall not be taken into consideration 
in any manner in establishing the administrative assessment; 

(II) be established by the Copyright Royalty Judges in an amount 
that is calculated to defray the reasonable collective total costs; 

(III) be assessed based on usage of musical works by digital music 
providers and significant nonblanket licensees in covered activities 
under both compulsory and nonblanket licenses; 

(IV) may be in the form of a percentage of royalties payable under 
this section for usage of musical works in covered activities (regard- 
less of whether a different rate applies under a voluntary license), or 
any other usage-based metric reasonably calculated to equitably al- 
locate the collective total costs across digital music providers and sig- 
nificant nonblanket licensees engaged in covered activities, and shall 
include as a component a minimum fee for all digital music providers 
and significant nonblanket licensees; and 

(V) take into consideration anticipated future collective total costs 
and collections of the administrative assessment, including, as ap- 
plicable — 
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(aa) any portion of past actual collective total costs of the me- 
chanical licensing collective not funded by previous collections 
of the administrative assessment or voluntary contributions be- 
cause such collections or contributions together were insufficient 
to fund such costs; 

(bb) any past collections of the administrative assessment and 
voluntary contributions that exceeded past actual collective total 
costs, resulting in a surplus; and 

(cc) the amount of any voluntary contributions by digital music 
providers or significant nonblanket licensees in relevant periods, 
described in subparagraphs (A) and (B) of paragraph (7). 

(iii) INITIAL ADMINISTRATIVE ASSESSMENT. — The procedure for 
establishing the initial administrative assessment shall be as follows: 

(I) Not later than 270 days after the enactment date, the Copyright 
Royalty Judges shall commence a proceeding to establish the initial 
administrative assessment by publishing a notice in the Federal Reg- 
ister seeking petitions to participate. 

(II) The mechanical licensing collective and digital licensee coor- 
dinator shall participate in the proceeding described in subclause (I), 
along with any interested copyright owners, digital music providers 
or significant nonblanket licensees that have notified the Copyright 
Royalty Judges of their desire to participate. 

(III) The Copyright Royalty Judges shall establish a schedule for 
submission by the parties of information that may be relevant to 
establishing the administrative assessment, including actual and an- 
ticipated collective total costs of the mechanical licensing collective, 
actual and anticipated collections from digital music providers and 
significant nonblanket licensees, and documentation of voluntary 
contributions, as well as a schedule for further proceedings, which 
shall include a hearing, as the Copyright Royalty Judges determine 
appropriate. 

(IV) The initial administrative assessment shall be determined, and 
such determination shall be published in the Federal Register by the 
Copyright Royalty Judges, not later than 1 year after commencement 
of the proceeding described in this clause. The determination shall be 
supported by a written record. The initial administrative assessment 
shall be effective as of the license availability date, and shall continue 
in effect unless and until an adjusted administrative assessment is 
established pursuant to an adjustment proceeding under clause (iv). 
(iv) ADJUSTMENT OF ADMINISTRATIVE ASSESSMENT. — The admin- 

istrative assessment may be adjusted by the Copyright Royalty Judges 
periodically, in accordance with the following procedures: 
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(1) Not earlier than 1 year after the most recent publication of 
a determination of the administrative assessment by the Copyright 
Royalty Judges, the mechanical licensing collective, the digital licensee 
coordinator, or one or more interested copyright owners, digital mu- 
sic providers, or significant nonblanket licensees, may file a petition 
with the Copyright Royalty Judges in the month of May to commence 
a proceeding to adjust the administrative assessment. 

(II) Notice of the commencement of such proceeding shall be 
published in the Federal Register in the month of June following the 
filing of any petition, with a schedule of requested information and 
additional proceedings, as described in clause (iii)(III). The mechani- 
cal licensing collective and digital licensee coordinator shall partici- 
pate in such proceeding, along with any interested copyright owners, 
digital music providers, or significant nonblanket licensees that have 
notified the Copyright Royalty Judges of their desire to participate. 

(II) The determination of the adjusted administrative assessment, 
which shall be supported by a written record, shall be published in the 
Federal Register during June of the calendar year following the com- 
mencement of the proceeding. The adjusted administrative assess- 
ment shall take effect January 1 of the year following such publication. 
(v) ADOPTION OF VOLUNTARY AGREEMENTS. — In lieu of reaching 

their own determination based on evaluation of relevant data, the Copy- 
right Royalty Judges shall approve and adopt a negotiated agreement to 
establish the amount and terms of the administrative assessment that 
has been agreed to by the mechanical licensing collective and the digital 
licensee coordinator (or if none has been designated, interested digital 
music providers and significant nonblanket licensees representing more 
than half of the market for uses of musical works in covered activities), 
except that the Copyright Royalty Judges shall have the discretion to re- 
ject any such agreement for good cause shown. An administrative assess- 
ment adopted under this clause shall apply to all digital music providers 
and significant nonblanket licensees engaged in covered activities during 
the period the administrative assessment is in effect. 

(vi) CONTINUING AUTHORITY TO AMEND. — The Copyright Royalty 
Judges shall retain continuing authority to amend a determination of 
an administrative assessment to correct technical or clerical errors, or 
modify the terms of implementation, for good cause, with any such 
amendment to be published in the Federal Register. 

(vii) APPEAL OF ADMINISTRATIVE ASSESSMENT. — The determina- 
tion of an administrative assessment by the Copyright Royalty Judges 
shall be appealable, not later than 30 calendar days after publication in 
the Federal Register, to the Court of Appeals for the District of Columbia 
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Circuit by any party that fully participated in the proceeding. The ad- 
ministrative assessment as established by the Copyright Royalty Judges 
shall remain in effect pending the final outcome of any such appeal, and 
the mechanical licensing collective, digital licensee coordinator, digital 
music providers, and significant nonblanket licensees shall implement 
appropriate financial or other measures not later than 90 days after any 
modification of the assessment to reflect and account for such outcome. 

(viii) REGULATIONS. —The Copyright Royalty Judges may adopt 

regulations to govern the conduct of proceedings under this paragraph. 
(8) ESTABLISHMENT OF RATES AND TERMS UNDER BLANKET LICENSE. — 

(A) RESTRICTIONS ON RATESETTING PARTICIPATION. — Neither the 
mechanical licensing collective nor the digital licensee coordinator shall 
be a party to a proceeding described in subsection (c)(1)(E), except that 
the mechanical licensing collective or the digital licensee coordinator may 
gather and provide financial and other information for the use of a party 
to such a proceeding and comply with requests for information as required 
under applicable statutory and regulatory provisions and rulings of the 
Copyright Royalty Judges. 

(B) APPLICATION OF LATE FEES.—In any proceeding described in sub- 
paragraph (A) in which the Copyright Royalty Judges establish a late fee 
for late payment of royalties for uses of musical works under this section, 
such fee shall apply to covered activities under blanket licenses, as follows: 

(i) Late fees for past due royalty payments shall accrue from the due 
date for payment until payment is received by the mechanical licensing 
collective. 

(ii) The availability of late fees shall in no way prevent a copyright 
owner or the mechanical licensing collective from asserting any other 
rights or remedies to which such copyright owner or the mechanical 
licensing collective may be entitled under this title. 

(C) INTERIM RATE AGREEMENTS IN GENERAL.— For any covered ac- 
tivity for which no rate or terms have been established by the Copyright 
Royalty Judges, the mechanical licensing collective and any digital music 
provider may agree to an interim rate and terms for such activity under the 
blanket license, and any such rate and terms — 

(i) shall be treated as nonprecedential and not cited or relied upon in 
any ratesetting proceeding before the Copyright Royalty Judges or any 
other tribunal; and 

(ii) shall automatically expire upon the establishment of a rate and 
terms for such covered activity by the Copyright Royalty Judges, under 
subsection (c)(1)(E). 

(D) ADJUSTMENTS FOR INTERIM RATES.— The rate and terms estab- 
lished by the Copyright Royalty Judges for a covered activity to which an 
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interim rate and terms have been agreed under subparagraph (C) shall su- 
persede the interim rate and terms and apply retroactively to the inception 
of the activity under the blanket license. In such case, not later than 90 days 
after the effective date of the rate and terms established by the Copyright 
Royalty Judges — 

(i) if the rate established by the Copyright Royalty Judges exceeds 
the interim rate, the digital music provider shall pay to the mechanical 
licensing collective the amount of any underpayment of royalties due; or 

(ii) if the interim rate exceeds the rate established by the Copyright 
Royalty Judges, the mechanical licensing collective shall credit the ac- 
count of the digital music provider for the amount of any overpayment 
of royalties due. 

(9) TRANSITION TO BLANKET LICENSES. — 

(A) SUBSTITUTION OF BLANKET LICENSE. — On the license availability 
date, a blanket license shall, without any interruption in license authority 
enjoyed by such digital music provider, be automatically substituted for and 
supersede any existing compulsory license previously obtained under this 
section by the digital music provider from a copyright owner to engage in 
1or more covered activities with respect to a musical work, except that such 
substitution shall not apply to any authority obtained from a record com- 
pany pursuant to a compulsory license to make and distribute permanent 
downloads unless and until such record company terminates such authority 
in writing to take effect at the end of a monthly reporting period, with a 
copy to the mechanical licensing collective. 

(B) EXPIRATION OF EXISTING LICENSES.— Except to the extent pro- 
vided in subparagraph (A), on and after the license availability date, licenses 
other than individual download licenses obtained under this section for 
covered activities prior to the license availability date shall no longer con- 
tinue in effect. 

(C) TREATMENT OF VOLUNTARY LICENSES.—A voluntary license for 
a covered activity in effect on the license availability date will remain in 
effect unless and until the voluntary license expires according to the terms 
of the voluntary license, or the parties agree to amend or terminate the 
voluntary license. In a case where a voluntary license for a covered activity 
entered into before the license availability date incorporates the terms of 
this section by reference, the terms so incorporated (but not the rates) shall 
be those in effect immediately prior to the license availability date, and 
those terms shall continue to apply unless and until such voluntary license 
is terminated or amended, or the parties enter into a new voluntary license. 

(D) FURTHER ACCEPTANCE OF NOTICES FOR COVERED ACTIVITIES BY 
COPYRIGHT OFFICE. — On and after the enactment date — 
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(i) the Copyright Office shall no longer accept notices of intention 
with respect to covered activities; and 

(ii) notices of intention filed before the enactment date will no longer 
be effective or provide license authority with respect to covered activities, 
except that, before the license availability date, there shall be no liability 
under section 501 for the reproduction or distribution of a musical work 
(or share thereof) in covered activities if a valid notice of intention was 
filed for such work (or share) before the enactment date. 

(10) PRIOR UNLICENSED USES. — 

(A) LIMITATION ON LIABILITY IN GENERAL.—A copyright owner that 
commences an action under section 501 on or after January 1, 2018, against a 
digital music provider for the infringement of the exclusive rights provided 
by paragraph (1) or (3) of section 106 arising from the unauthorized repro- 
duction or distribution of a musical work by such digital music provider in 
the course of engaging in covered activities prior to the license availability 
date, shall, as the copyright owner’s sole and exclusive remedy against the 
digital music provider, be eligible to recover the royalty prescribed under 
subsection (c)(1)(C) and chapter 8, from the digital music provider, pro- 
vided that such digital music provider can demonstrate compliance with 
the requirements of subparagraph (B), as applicable. In all other cases the 
limitation on liability under this subparagraph shall not apply. 

(B) REQUIREMENTS FOR LIMITATION ON LIABILITY. — The following 
requirements shall apply on the enactment date and through the end of 
the period that expires 90 days after the license availability date to digital 
music providers seeking to avail themselves of the limitation on liability 
described in subparagraph (A): 

(i) Not later than 30 calendar days after first making a particular 
sound recording of a musical work available through its service via 
one or more covered activities, or 30 calendar days after the enactment 
date, whichever occurs later, a digital music provider shall engage in 
good-faith, commercially reasonable efforts to identify and locate each 
copyright owner of such musical work (or share thereof). Such required 
matching efforts shall include the following: 

(I) Good-faith, commercially reasonable efforts to obtain from the 
owner of the corresponding sound recording made available through 
the digital music provider’s service the following information: 

(aa) Sound recording name, featured artist, sound recording 
copyright owner, producer, international standard recording code, 
and other information commonly used in the industry to iden- 
tify sound recordings and match them to the musical works they 
embody. 
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(bb) Any available musical work ownership information, in- 
cluding each songwriter and publisher name, percentage owner- 
ship share, and international standard musical work code. 

(II) Employment of 1 or more bulk electronic matching processes 
that are available to the digital music provider through a third-party 
vendor on commercially reasonable terms, except that a digital music 
provider may rely on its own bulk electronic matching process if that 
process has capabilities comparable to or better than those available 
from a third-party vendor on commercially reasonable terms. 

(ii) The required matching efforts shall be repeated by the digital 
music provider not less than once per month for so long as the copyright 
owner remains unidentified or has not been located. 

(iii) If the required matching efforts are successful in identifying 
and locating a copyright owner of a musical work (or share thereof) 
by the end of the calendar month in which the digital music provider 
first makes use of the work, the digital music provider shall provide 
statements of account and pay royalties to such copyright owner in ac- 
cordance with this section and applicable regulations. 

(iv) If the copyright owner is not identified or located by the end of 
the calendar month in which the digital music provider first makes use 
of the work, the digital music provider shall accrue and hold royalties 
calculated under the applicable statutory rate in accordance with usage 
of the work, from initial use of the work until the accrued royalties can 
be paid to the copyright owner or are required to be transferred to the 
mechanical licensing collective, as follows: 

(I) Accrued royalties shall be maintained by the digital music pro- 
vider in accordance with generally accepted accounting principles. 

(ID) If a copyright owner of an unmatched musical work (or share 
thereof) is identified and located by or to the digital music provider 
before the license availability date, the digital music provider shall— 

(aa) not later than 45 calendar days after the end of the calen- 
dar month during which the copyright owner was identified and 
located, pay the copyright owner all accrued royalties, such pay- 
ment to be accompanied by a cumulative statement of account 
that includes all of the information that would have been pro- 
vided to the copyright owner had the digital music provider been 
providing monthly statements of account to the copyright owner 
from initial use of the work in accordance with this section and 
applicable regulations, including the requisite certification under 
subsection (c)(2)(I); 

(bb) beginning with the accounting period following the cal- 
endar month in which the copyright owner was identified and 
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located, and for all other accounting periods prior to the license 

availability date, provide monthly statements of account and pay 

royalties to the copyright owner as required under this section and 
applicable regulations; and 

(cc) beginning with the monthly royalty reporting period com- 
mencing on the license availability date, report usage and pay roy- 
alties for such musical work (or share thereof) for such reporting 
period and reporting periods thereafter to the mechanical licens- 
ing collective, as required under this subsection and applicable 
regulations. 

(III) If a copyright owner of an unmatched musical work (or share 
thereof) is not identified and located by the license availability date, 
the digital music provider shall— 

(aa) not later than 45 calendar days after the license availability 
date, transfer all accrued royalties to the mechanical licensing col- 
lective, such payment to be accompanied by a cumulative state- 
ment of account that includes all of the information that would 
have been provided to the copyright owner had the digital mu- 
sic provider been serving monthly statements of account on the 
copyright owner from initial use of the work in accordance with 
this section and applicable regulations, including the requisite 
certification under subsection (c)(2)(I), and accompanied by an 
additional certification by a duly authorized officer of the digital 
music provider that the digital music provider has fulfilled the 
requirements of clauses (i) and (ii) of subparagraph (B) but has not 
been successful in locating or identifying the copyright owner; and 

(bb) beginning with the monthly royalty reporting period com- 
mencing on the license availability date, report usage and pay roy- 
alties for such musical work (or share thereof) for such period and 
reporting periods thereafter to the mechanical licensing collective, 
as required under this subsection and applicable regulations. 

(v) A digital music provider that complies with the requirements of 
this subparagraph with respect to unmatched musical works (or shares 
of works) shall not be liable for or accrue late fees for late payments of 
royalties for such works until such time as the digital music provider is 
required to begin paying monthly royalties to the copyright owner or 
the mechanical licensing collective, as applicable. 

(C) ADJUSTED STATUTE OF LIMITATIONS. — Notwithstanding anything 
to the contrary in section 507(b), with respect to any claim of infringement 
of the exclusive rights provided by paragraphs (1) and (3) of section 106 
against a digital music provider arising from the unauthorized reproduc- 
tion or distribution of a musical work by such digital music provider in the 
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course of engaging in covered activities that accrued not more than 3 years 
prior to the license availability date, such action may be commenced not 
later than the later of— 

(i) 3 years after the date on which the claim accrued; or 

(ii) 2 years after the license availability date. 

(D) OTHER RIGHTS AND REMEDIES PRESERVED. — Except as expressly 
provided in this paragraph, nothing in this paragraph shall be construed to 
alter, limit, or negate any right or remedy of a copyright owner with respect 
to unauthorized use of a musical work. 

(11) LEGAL PROTECTIONS FOR LICENSING ACTIVITIES. — 

(A) EXEMPTION FOR COMPULSORY LICENSE ACTIVITIES. — The anti- 
trust exemption described in subsection (c)(1)(D) shall apply to negotia- 
tions and agreements between and among copyright owners and persons 
entitled to obtain a compulsory license for covered activities, and common 
agents acting on behalf of such copyright owners or persons, including with 
respect to the administrative assessment established under this subsection. 

(B) Lrm1TaTION ON COMMON AGENT EXEMPTION. — Notwithstanding 
the antitrust exemption provided in subsection (c)(1)(D) and subparagraph 
(A) of this paragraph (except for the administrative assessment referenced 
in such subparagraph (A) and except as provided in paragraph (8)(C)), nei- 
ther the mechanical licensing collective nor the digital licensee coordinator 
shall serve as a common agent with respect to the establishment of royalty 
rates or terms under this section. 

(C) ANTITRUST EXEMPTION FOR ADMINISTRATIVE ACTIVITIES. — Not- 
withstanding any provision of the antitrust laws, copyright owners and 
persons entitled to obtain a compulsory license under this section may des- 
ignate the mechanical licensing collective to administer voluntary licenses 
for the reproduction or distribution of musical works in covered activities 
on behalf of such copyright owners and persons, subject to the following 
conditions: 

(i) Each copyright owner shall establish the royalty rates and material 
terms of any such voluntary license individually and not in agreement, 
combination, or concert with any other copyright owner. 

(ii) Each person entitled to obtain a compulsory license under this 
section shall establish the royalty rates and material terms of any such 
voluntary license individually and not in agreement, combination, or 
concert with any other digital music provider. 

(iii) The mechanical licensing collective shall maintain the confidenti- 
ality of the voluntary licenses in accordance with the confidentiality pro- 
visions prescribed by the Register of Copyrights under paragraph (12)(C). 
(D) LiaBILITY FOR GOOD-FAITH ACTIVITIES. — The mechanical licens- 

ing collective shall not be liable to any person or entity based on a claim 
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arising from its good-faith administration of policies and procedures ad- 
opted and implemented to carry out the responsibilities described in sub- 
paragraphs (J) and (K) of paragraph (3), except to the extent of correcting 
an underpayment or overpayment of royalties as provided in paragraph 
(3)(L)(i)(VI), but the collective may participate in a legal proceeding as a 
stakeholder party if the collective is holding funds that are the subject of a 
dispute between copyright owners. For purposes of this subparagraph, the 
term “good-faith administration” means administration in a manner that 
is not grossly negligent. 

(E) PREEMPTION OF STATE PROPERTY LAWS. — The holding and distri- 
bution of funds by the mechanical licensing collective in accordance with 
this subsection shall supersede and preempt any State law (including com- 
mon law) concerning escheatment or abandoned property, or any analo- 
gous provision, that might otherwise apply. 

(F) RULE OF CONSTRUCTION.— Except as expressly provided in this 
subsection, nothing in this subsection shall negate or limit the ability of 
any person to pursue an action in Federal court against the mechanical 
licensing collective or any other person based upon a claim arising under 
this title or other applicable law. 

(12) REGULATIONS. — 

(A) ADOPTION BY REGISTER OF COPYRIGHTS AND COPYRIGHT ROY- 
ALTY JUDGES. — The Register of Copyrights may conduct such proceedings 
and adopt such regulations as may be necessary or appropriate to effectuate 
the provisions of this subsection, except for regulations concerning pro- 
ceedings before the Copyright Royalty Judges to establish the administra- 
tive assessment, which shall be adopted by the Copyright Royalty Judges. 

(B) JUDICIAL REVIEW OF REGULATIONS. — Except as provided in para- 
graph (7)(D)(vii), regulations adopted under this subsection shall be subject 
to judicial review pursuant to chapter 7 of title 5. 

(C) PROTECTION OF CONFIDENTIAL INFORMATION. — The Register of 
Copyrights shall adopt regulations to provide for the appropriate proce- 
dures to ensure that confidential, private, proprietary, or privileged infor- 
mation contained in the records of the mechanical licensing collective and 
digital licensee coordinator is not improperly disclosed or used, including 
through any disclosure or use by the board of directors or personnel of 
either entity, and specifically including the unclaimed royalties oversight 
committee and the dispute resolution committee of the mechanical licens- 
ing collective. 

(13) SAVINGS CLAUSES. — 

(A) LIMITATION ON ACTIVITIES AND RIGHTS COVERED. — This subsec- 
tion applies solely to uses of musical works subject to licensing under this 
section. The blanket license shall not be construed to extend or apply to 
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activities other than covered activities or to rights other than the exclusive 

rights of reproduction and distribution licensed under this section, or serve 

or act as the basis to extend or expand the compulsory license under this 
section to activities and rights not covered by this section on the day before 
the enactment date. 

(B) RIGHTS OF PUBLIC PERFORMANCE NOT AFFECTED. — The rights, 
protections, and immunities granted under this subsection, the data con- 
cerning musical works collected and made available under this subsection, 
and the definitions under subsection (e) shall not extend to, limit, or oth- 
erwise affect any right of public performance in a musical work. 

(e) DEFINITIONS. —As used in this section: 

(1) ACCRUED INTEREST. — The term “accrued interest” means interest ac- 
crued on accrued royalties, as described in subsection (d)(3)(H)(ii). 

(2) ACCRUED ROYALTIES. — The term “accrued royalties” means royalties 
accrued for the reproduction or distribution of a musical work (or share there- 
of) in a covered activity, calculated in accordance with the applicable royalty 
rate under this section. 

(3) ADMINISTRATIVE ASSESSMENT.— The term “administrative assess- 
ment” means the fee established pursuant to subsection (d)(7)(D). 

(4) Auprir.—The term “audit” means a royalty compliance examination to 
verify the accuracy of royalty payments, or the conduct of such an examina- 
tion, as applicable. 

(5) BLANKET LICENSE. — The term “blanket license” means a compulsory 
license described in subsection (d)(1)(A) to engage in covered activities. 

(6) COLLECTIVE TOTAL costs.— The term “collective total costs” — 

(A) means the total costs of establishing, maintaining, and operating the 
mechanical licensing collective to fulfill its statutory functions, including — 

(i) startup costs; 

(ii) financing, legal, audit, and insurance costs; 

(iii) investments in information technology, infrastructure, and other 
long-term resources; 

(iv) outside vendor costs; 

(v) costs of licensing, royalty administration, and enforcement of 
rights; 

(vi) costs of bad debt; and 

(vii) costs of automated and manual efforts to identify and locate 
copyright owners of musical works (and shares of such musical works) 
and match sound recordings to the musical works the sound recordings 
embody; and 

(B) does not include any added costs incurred by the mechanical licens- 
ing collective to provide services under voluntary licenses. 
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(7) COVERED ACTIVITY.—The term “covered activity” means the activ- 
ity of making a digital phonorecord delivery of a musical work, including in 
the form of a permanent download, limited download, or interactive stream, 
where such activity qualifies for a compulsory license under this section. 

(8) DIGITAL MUSIC PROVIDER. — The term “digital music provider” means 
a person (or persons operating under the authority of that person) that, with 
respect to a service engaged in covered activities — 

(A) has a direct contractual, subscription, or other economic relation- 
ship with end users of the service, or, if no such relationship with end users 
exists, exercises direct control over the provision of the service to end users; 

(B) is able to fully report on any revenues and consideration generated 
by the service; and 

(C) is able to fully report on usage of sound recordings of musical works 
by the service (or procure such reporting). 

(9) DIGITAL LICENSEE COORDINATOR. — The term “digital licensee coordi- 
nator” means the entity most recently designated pursuant to subsection (d)(5). 

(10) DIGITAL PHONORECORD DELIVERY. — The term “digital phonorecord 
delivery” means each individual delivery of a phonorecord by digital transmis- 
sion of a sound recording that results in a specifically identifiable reproduction 
by or for any transmission recipient of a phonorecord of that sound recording, 
regardless of whether the digital transmission is also a public performance of 
the sound recording or any musical work embodied therein, and includes a 
permanent download, a limited download, or an interactive stream. A digital 
phonorecord delivery does not result from a real-time, noninteractive sub- 
scription transmission of a sound recording where no reproduction of the 
sound recording or the musical work embodied therein is made from the in- 
ception of the transmission through to its receipt by the transmission recipient 
in order to make the sound recording audible. A digital phonorecord delivery 
does not include the digital transmission of sounds accompanying a motion 
picture or other audiovisual work as defined in section 101. 

(11) ENACTMENT DATE. — The term “enactment date” means the date of the 
enactment of the Musical Works Modernization Act. 

(12) INDIVIDUAL DOWNLOAD LICENSE. — The term “individual download 
license” means a compulsory license obtained by a record company to make 
and distribute, or authorize the making and distribution of, permanent down- 
loads embodying a specific individual musical work. 

(13) INTERACTIVE STREAM. — The term “interactive stream” means a digital 
transmission of a sound recording of a musical work in the form of a stream, 
where the performance of the sound recording by means of such transmission 
is not exempt under section 114(d)(1) and does not in itself, or as a result of a 
program in which it is included, qualify for statutory licensing under section 
114(d)(2). An interactive stream is a digital phonorecord delivery. 
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(14) INTERESTED. — The term “interested”, as applied to a party seeking to 
participate in a proceeding under subsection (d)(7)(D), is a party as to which 
the Copyright Royalty Judges have not determined that the party lacks a sig- 
nificant interest in such proceeding. 

(15) LICENSE AVAILABILITY DATE.— The term “license availability date” 
means January 1 following the expiration of the 2-year period beginning on 
the enactment date. 

(16) LIMITED DOWNLOAD. — The term “limited download” means a digital 
transmission of a sound recording of a musical work in the form of a down- 
load, where such sound recording is accessible for listening only for a limited 
amount of time or specified number of times. 

(17) MatcHED.— The term “matched”, as applied to a musical work (or 
share thereof), means that the copyright owner of such work (or share thereof) 
has been identified and located. 

(18) MECHANICAL LICENSING COLLECTIVE. — The term “mechanical li- 
censing collective” means the entity most recently designated as such by the 
Register of Copyrights under subsection (d)(3). 

(19) MECHANICAL LICENSING COLLECTIVE BUDGET. — The term “mechan- 
ical licensing collective budget” means a statement of the financial position of 
the mechanical licensing collective for a fiscal year or quarter thereof based on 
estimates of expenditures during the period and proposals for financing those 
expenditures, including a calculation of the collective total costs. 

(20) MusICAL WORKS DATABASE.— The term “musical works database” 
means the database described in subsection (d)(3)(E). 

(21) Nonprofit. —The term “nonprofit” means a nonprofit created or or- 
ganized in a State. 

(22) NoTIcE OF LICENSE. — The term “notice of license” means a notice 
from a digital music provider provided under subsection (d)(2)(A) for pur- 
poses of obtaining a blanket license. 

(23) NOTICE OF NONBLANKET ACTIVITY.— The term “notice of nonblan- 
ket activity” means a notice from a significant nonblanket licensee provided 
under subsection (d)(6)(A) for purposes of notifying the mechanical licensing 
collective that the licensee has been engaging in covered activities. 

(24) PERMANENT DOWNLOAD. — The term “permanent download” means 
a digital transmission of a sound recording of a musical work in the form of 
a download, where such sound recording is accessible for listening without 
restriction as to the amount of time or number of times it may be accessed. 

(25) QUALIFIED AUDITOR.—The term “qualified auditor” means an in- 
dependent, certified public accountant with experience performing music 
royalty audits. 

(26) REcorD company.—The term “record company” means an entity 
that invests in, produces, and markets sound recordings of musical works, and 
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distributes such sound recordings for remuneration through multiple sales 
channels, including a corporate affiliate of such an entity engaged in distribu- 
tion of sound recordings. 

(27) REPORT OF USAGE.—The term “report of usage” means a report re- 
flecting an entity’s usage of musical works in covered activities described in 
subsection (d)(4)(A). 

(28) REQUIRED MATCHING EFFORTS. — The term “required matching ef- 
forts” means efforts to identify and locate copyright owners of musical works 
as described in subsection (d)(10)(B)(i). 

(29) SeRvicE. — The term “service”, as used in relation to covered activities, 
means any site, facility, or offering by or through which sound recordings of 
musical works are digitally transmitted to members of the public. 

(30) SHARE. — The term “share”, as applied to a musical work, means a frac- 
tional ownership interest in such work. 

(31) SIGNIFICANT NONBLANKET LICENSEE. — The term “significant non- 
blanket licensee” — 

(A) means an entity, including a group of entities under common own- 
ership or control that, acting under the authority of one or more voluntary 
licenses or individual download licenses, offers a service engaged in covered 
activities, and such entity or group of entities — 

(i) is not currently operating under a blanket license and is not ob- 
ligated to provide reports of usage reflecting covered activities under 
subsection (d)(4)(A); 

(ii) has a direct contractual, subscription, or other economic relation- 
ship with end users of the service or, if no such relationship with end 
users exists, exercises direct control over the provision of the service to 
end users; and 

(iii) either — 

(I) on any day in a calendar month, makes more than 5,000 differ- 
ent sound recordings of musical works available through such service; 
or 

(II) derives revenue or other consideration in connection with 
such covered activities greater than $50,000 in a calendar month, or 
total revenue or other consideration greater than $500,000 during 
the preceding 12 calendar months; and 

(B) does not include — 

(i) an entity whose covered activity consists solely of free-to-the-user 
streams of segments of sound recordings of musical works that do not 
exceed 90 seconds in length, are offered only to facilitate a licensed use 
of musical works that is not a covered activity, and have no revenue 
directly attributable to such streams constituting the covered activity; or 

(ii) a ‘public broadcasting entity’ as defined in section 118(f). 
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(32) SONGWRITER. — The term “songwriter” means the author of all or part 
of a musical work, including a composer or lyricist. 

(33) SrarE.—The term “State” means each State of the United States, the 
District of Columbia, and each territory or possession of the United States. 

(34) UNCLAIMED ACCRUED ROYALTIES. — The term “unclaimed accrued 
royalties” means accrued royalties eligible for distribution under subsection 
(d)(3)(). 

(35) UNMATCHED. — The term “unmatched”, as applied to a musical work 
(or share thereof), means that the copyright owner of such work (or share 
thereof) has not been identified or located. 

(36) VOLUNTARY LICENSE. — The term “voluntary license” means a license 
for use of a musical work (or share thereof) other than a compulsory license 
obtained under this section. 


§116 - Negotiated licenses for public performances by means of 
coin-operated phonorecord players™ 


(a) APPLICABILITY OF SECTION. — This section applies to any nondramatic 
musical work embodied in a phonorecord. 
(b) NEGOTIATED LICENSES. — 
(1) AUTHORITY FOR NEGOTIATIONS. — Any owners of copyright in works 
to which this section applies and any operators of coin-operated phonorecord 
players may negotiate and agree upon the terms and rates of royalty payments 
for the performance of such works and the proportionate division of fees paid 
among copyright owners, and may designate common agents to negotiate, 
agree to, pay, or receive such royalty payments. 
(2) CHAPTER 8 PROCEEDING. — Parties not subject to such a negotiation 
may have the terms and rates and the division of fees described in paragraph 
(1) determined in a proceeding in accordance with the provisions of chapter 8. 
(c) LicENSE AGREEMENTS SUPERIOR TO DETERMINATIONS BY COPYRIGHT 
Royatty JupcEs. — License agreements between one or more copyright owners 
and one or more operators of coin-operated phonorecord players, which are 
negotiated in accordance with subsection (b), shall be given effect in lieu of any 
otherwise applicable determination by the Copyright Royalty Judges. 

(d) DEFINITIONS.—As used in this section, the following terms mean the 
following: 

(1) A “coin-operated phonorecord player” is a machine or device that — 

(A) is employed solely for the performance of nondramatic musical 
works by means of phonorecords upon being activated by the insertion of 
coins, currency, tokens, or other monetary units or their equivalent; 
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(B) is located in an establishment making no direct or indirect charge 
for admission; 

(C) is accompanied by a list which is comprised of the titles of all the 
musical works available for performance on it, and is affixed to the phono- 
record player or posted in the establishment in a prominent position where 
it can be readily examined by the public; and 

(D) affords a choice of works available for performance and permits the 
choice to be made by the patrons of the establishment in which it is located. 
(2) An “operator” is any person who, alone or jointly with others — 

(A) owns a coin-operated phonorecord player; 

(B) has the power to make a coin-operated phonorecord player available 
for placement in an establishment for purposes of public performance; or 

(C) has the power to exercise primary control over the selection of the 
musical works made available for public performance on a coin-operated 
phonorecord player. 


§117 - Limitations on exclusive rights: Computer programs** 


(a) MAKING OF ADDITIONAL Copy OR ADAPTATION BY OWNER OF Copy. — 
Notwithstanding the provisions of section 106, it is not an infringement for the 
owner of a copy of a computer program to make or authorize the making of 
another copy or adaptation of that computer program provided: 

(1) that such a new copy or adaptation is created as an essential step in the 
utilization of the computer program in conjunction with a machine and that 
it is used in no other manner, or 

(2) that such new copy or adaptation is for archival purposes only and that 
all archival copies are destroyed in the event that continued possession of the 
computer program should cease to be rightful. 

(b) LEASE, SALE, OR OTHER TRANSFER OF ADDITIONAL Copy OR ADAP- 
TATION. — Any exact copies prepared in accordance with the provisions of this 
section may be leased, sold, or otherwise transferred, along with the copy from 
which such copies were prepared, only as part of the lease, sale, or other transfer 
of all rights in the program. Adaptations so prepared may be transferred only 
with the authorization of the copyright owner. 

(c) MACHINE MAINTENANCE oR Repair. — Notwithstanding the provisions 
of section 106, it is not an infringement for the owner or lessee of a machine to 
make or authorize the making of a copy of a computer program if such copy is 
made solely by virtue of the activation of a machine that lawfully contains an 
authorized copy of the computer program, for purposes only of maintenance or 
repair of that machine, if— 
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(1) such new copy is used in no other manner and is destroyed immediately 
after the maintenance or repair is completed; and 

(2) with respect to any computer program or part thereof that is not nec- 
essary for that machine to be activated, such program or part thereof is not 
accessed or used other than to make such new copy by virtue of the activation 
of the machine. 

(d) DeFinit1ons. — For purposes of this section — 

(1) the “maintenance” of a machine is the servicing of the machine in order 
to make it work in accordance with its original specifications and any changes 
to those specifications authorized for that machine; and 

(2) the “repair” of a machine is the restoring of the machine to the state of 
working in accordance with its original specifications and any changes to those 
specifications authorized for that machine. 


§118 - Scope of exclusive rights: Use of certain works 
in connection with noncommercial broadcasting*® 


(a) The exclusive rights provided by section 106 shall, with respect to the works 
specified by subsection (b) and the activities specified by subsection (d), be subject 
to the conditions and limitations prescribed by this section. 

(b) Notwithstanding any provision of the antitrust laws, any owners of copy- 
right in published nondramatic musical works and published pictorial, graphic, 
and sculptural works and any public broadcasting entities, respectively, may ne- 
gotiate and agree upon the terms and rates of royalty payments and the propor- 
tionate division of fees paid among various copyright owners, and may designate 
common agents to negotiate, agree to, pay, or receive payments. 

(1) Any owner of copyright in a work specified in this subsection or any 
public broadcasting entity may submit to the Copyright Royalty Judges pro- 
posed licenses covering such activities with respect to such works. 

(2) License agreements voluntarily negotiated at any time between one or 
more copyright owners and one or more public broadcasting entities shall 
be given effect in lieu of any determination by the Librarian of Congress or 
the Copyright Royalty Judges, if copies of such agreements are filed with the 
Copyright Royalty Judges within 30 days of execution in accordance with regu- 
lations that the Copyright Royalty Judges shall issue. 

(3) Voluntary negotiation proceedings initiated pursuant to a petition filed 
under section 804(a) for the purpose of determining a schedule of terms and 
rates of royalty payments by public broadcasting entities to owners of copy- 
right in works specified by this subsection and the proportionate division 
of fees paid among various copyright owners shall cover the 5-year period 
beginning on January 1 of the second year following the year in which the 
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petition is filed. The parties to each negotiation proceeding shall bear their 

own costs. 

(4) In the absence of license agreements negotiated under paragraph (2) 
or (3), the Copyright Royalty Judges shall, pursuant to chapter 8, conduct 
a proceeding to determine and publish in the Federal Register a schedule 
of rates and terms which, subject to paragraph (2), shall be binding on all 
owners of copyright in works specified by this subsection and public broad- 
casting entities, regardless of whether such copyright owners have submitted 
proposals to the Copyright Royalty Judges. In establishing such rates and 
terms the Copyright Royalty Judges may consider the rates for comparable 
circumstances under voluntary license agreements negotiated as provided in 
paragraph (2) or (3). The Copyright Royalty Judges shall also establish require- 
ments by which copyright owners may receive reasonable notice of the use of 
their works under this section, and under which records of such use shall be 
kept by public broadcasting entities. 

(c) Subject to the terms of any voluntary license agreements that have been 
negotiated as provided by subsection (b)(2) or (3), a public broadcasting entity 
may, upon compliance with the provisions of this section, including the rates 
and terms established by the Copyright Royalty Judges under subsection (b)(4), 
engage in the following activities with respect to published nondramatic musical 
works and published pictorial, graphic, and sculptural works: 

(1) performance or display of a work by or in the course of a transmission 
made by a noncommercial educational broadcast station referred to in subsec- 
tion (f); and 

(2) production of a transmission program, reproduction of copies or pho- 
norecords of such a transmission program, and distribution of such copies or 
phonorecords, where such production, reproduction, or distribution is made 
by a nonprofit institution or organization solely for the purpose of transmis- 
sions specified in paragraph (1); and 

(3) the making of reproductions by a governmental body or a nonprofit 
institution of a transmission program simultaneously with its transmission 
as specified in paragraph (1), and the performance or display of the contents 
of such program under the conditions specified by paragraph (1) of section 
110, but only if the reproductions are used for performances or displays for a 
period of no more than seven days from the date of the transmission specified 
in paragraph (1), and are destroyed before or at the end of such period. No 
person supplying, in accordance with paragraph (2), a reproduction of a 
transmission program to governmental bodies or nonprofit institutions 
under this paragraph shall have any liability as a result of failure of such 
body or institution to destroy such reproduction: Provided, That it shall 
have notified such body or institution of the requirement for such destruc- 
tion pursuant to this paragraph: And provided further, That if such body or 
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institution itself fails to destroy such reproduction it shall be deemed to have 

infringed. 

(d) Except as expressly provided in this subsection, this section shall have no 
applicability to works other than those specified in subsection (b). Owners of 
copyright in nondramatic literary works and public broadcasting entities may, 
during the course of voluntary negotiations, agree among themselves, respectively, 
as to the terms and rates of royalty payments without liability under the antitrust 
laws. Any such terms and rates of royalty payments shall be effective upon filing 
with the Copyright Royalty Judges, in accordance with regulations that the Copy- 
right Royalty Judges shall prescribe as provided in section 803(b)(6). 

(e) Nothing in this section shall be construed to permit, beyond the limits of 
fair use as provided by section 107, the unauthorized dramatization of a nondra- 
matic musical work, the production of a transmission program drawn to any sub- 
stantial extent from a published compilation of pictorial, graphic, or sculptural 
works, or the unauthorized use of any portion of an audiovisual work. 

(f) As used in this section, the term “public broadcasting entity” means a non- 
commercial educational broadcast station as defined in section 397 of title 47 and 
any nonprofit institution or organization engaged in the activities described in 
paragraph (2) of subsection (c). 


§119 - Limitations on exclusive rights: 
Secondary transmissions of distant television 
programming by satellite*’ 


(a) SECONDARY TRANSMISSIONS BY SATELLITE CARRIERS. — 

(1) NoN-NETWORK STATIONS. — Subject to the provisions of paragraphs 
(3), (4), and (6) of this subsection and section 114(d), secondary transmissions 
of a performance or display of a work embodied in a primary transmission 
made by a non-network station shall be subject to statutory licensing under 
this section if the secondary transmission is made by a satellite carrier to the 
public for private home viewing or for viewing in a commercial establishment, 
with regard to secondary transmissions the satellite carrier is in compliance 
with the rules, regulations, or authorizations of the Federal Communications 
Commission governing the carriage of television broadcast station signals, and 
the carrier makes a direct or indirect charge for each retransmission service to 
each subscriber receiving the secondary transmission or to a distributor that 
has contracted with the carrier for direct or indirect delivery of the secondary 
transmission to the public for private home viewing or for viewing in a com- 
mercial establishment.** 

(2) NETWORK STATIONS. — 
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(A) IN GENERAL. — Subject to the provisions of subparagraph (B) of this 
paragraph and paragraphs (3), (4), (5), and (6) of this subsection and sec- 
tion 114(d), secondary transmissions of a performance or display of a work 
embodied in a primary transmission made by a network station shall be 
subject to statutory licensing under this section if the secondary transmis- 
sion is made by a satellite carrier to the public for private home viewing, 
with regard to secondary transmissions the satellite carrier is in compliance 
with the rules, regulations, or authorizations of the Federal Communica- 
tions Commission governing the carriage of television broadcast station 
signals, the carrier makes a direct or indirect charge for such retransmission 
service to each subscriber receiving the secondary transmission, and the 
carrier provides local-into-local service to all DMAs. Failure to reach an 
agreement with a network station to retransmit the signals of the station 
shall not be construed to affect compliance with providing local-into-local 
service to all DMAs if the satellite carrier has the capability to retransmit 
such signals when an agreement is reached. 

(B) SECONDARY TRANSMISSIONS TO UNSERVED HOUSEHOLDS. — 

(i) IN GENERAL. — The statutory license provided for in subparagraph 
(A) shall be limited to secondary transmissions of the signals of no more 
than two network stations in a single day for each television network to 
persons who reside in unserved households. 

(ii) SHORT MARKETS.—In the case of secondary transmissions to 
households located in short markets, subject to clause (i), the statutory 
license shall be further limited to secondary transmissions of only those 
primary transmissions of network stations that embody the program- 
ming of networks not offered on the primary stream or the multicast 
stream transmitted by any network station in that market. 

(C) SUBMISSION OF SUBSCRIBER LISTS TO NETWORKS. — 

(i) INITIAL Lists. —A satellite carrier that makes secondary transmis- 
sions of a primary transmission made by a network station pursuant to 
subparagraph (A) shall, not later than 90 days after commencing such 
secondary transmissions, submit to the network that owns or is affiliated 
with the network station a list identifying (by name and address, includ- 
ing street or rural route number, city, State, and 9-digit zip code) all 
subscribers to which the satellite carrier makes secondary transmissions 
of that primary transmission to subscribers in unserved households. 

(ii) MONTHLY Lists.— After the submission of the initial lists under 
clause (i), the satellite carrier shall, not later than the 15th of each month, 
submit to the network a list, aggregated by designated market area, iden- 
tifying (by name and address, including street or rural route number, 
city, State, and 9-digit zip code) any persons who have been added or 
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dropped as subscribers under clause (i) since the last submission under 

this subparagraph. 

(iii) USE OF SUBSCRIBER INFORMATION. — Subscriber information 
submitted by a satellite carrier under this subparagraph may be used 
only for purposes of monitoring compliance by the satellite carrier with 
this subsection. 

(iv) APPLICABILITY. — The submission requirements of this subpara- 
graph shall apply to a satellite carrier only if the network to which the 
submissions are to be made places on file with the Register of Copyrights 
a document identifying the name and address of the person to whom 
such submissions are to be made. The Register shall maintain for public 
inspection a file of all such documents. 

(3) NONCOMPLIANCE WITH REPORTING AND PAYMENT REQUIREMENTS. — 
Notwithstanding the provisions of paragraphs (1) and (2), the willful or re- 
peated secondary transmission to the public by a satellite carrier of a primary 
transmission made by a non-network station or a network station and em- 
bodying a performance or display of a work is actionable as an act of in- 
fringement under section 501, and is fully subject to the remedies provided 
by sections 502 through 506, where the satellite carrier has not deposited the 
statement of account and royalty fee required by subsection (b), or has failed 
to make the submissions to networks required by paragraph (2)(C). 

(4) WILLFUL ALTERATIONS. — Notwithstanding the provisions of para- 
graphs (1) and (2), the secondary transmission to the public by a satellite carrier 
of a performance or display of a work embodied in a primary transmission 
made by a non-network station or a network station is actionable as an act of 
infringement under section 501, and is fully subject to the remedies provided 
by sections 502 through 506 and section 510, if the content of the particular 
program in which the performance or display is embodied, or any commercial 
advertising or station announcement transmitted by the primary transmitter 
during, or immediately before or after, the transmission of such program, is in 
any way willfully altered by the satellite carrier through changes, deletions, or 
additions, or is combined with programming from any other broadcast signal. 

(5) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY LICENSE 
FOR NETWORK STATIONS. — 

(A) InpDiIvipuaL vioLaTions.—The willful or repeated secondary 
transmission by a satellite carrier of a primary transmission made by a 
network station and embodying a performance or display of a work to a 
subscriber who is not eligible to receive the transmission under this section 
is actionable as an act of infringement under section 501 and is fully subject 
to the remedies provided by sections 502 through 506, except that — 
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(i) no damages shall be awarded for such act of infringement if the 
satellite carrier took corrective action by promptly withdrawing service 
from the ineligible subscriber, and 

(ii) any statutory damages shall not exceed $250 for such subscriber 
for each month during which the violation occurred. 

(B) PATTERN OF VIOLATIONS. —If a satellite carrier engages in a willful 
or repeated pattern or practice of delivering a primary transmission made 
by a network station and embodying a performance or display of a work 
to subscribers who are not eligible to receive the transmission under this 
section, then in addition to the remedies set forth in subparagraph (A) — 

(i) if the pattern or practice has been carried out on a substantially na- 
tionwide basis, the court shall order a permanent injunction barring the 
secondary transmission by the satellite carrier, for private home viewing, 
of the primary transmissions of any primary network station affiliated 
with the same network, and the court may order statutory damages of 
not to exceed $2,500,000 for each 3-month period during which the 
pattern or practice was carried out; and 

(ii) if the pattern or practice has been carried out on a local or re- 
gional basis, the court shall order a permanent injunction barring the 
secondary transmission, for private home viewing in that locality or re- 
gion, by the satellite carrier of the primary transmissions of any primary 
network station affiliated with the same network, and the court may 
order statutory damages of not to exceed $2,500,000 for each 6-month 
period during which the pattern or practice was carried out. 

The court shall direct one half of any statutory damages ordered under 
clause (i) to be deposited with the Register of Copyrights for distribution to 
copyright owners pursuant to subsection (b). The Copyright Royalty Judges 
shall issue regulations establishing procedures for distributing such funds, 
on a proportional basis, to copyright owners whose works were included in 
the secondary transmissions that were the subject of the statutory damages. 

(C) PREVIOUS SUBSCRIBERS EXCLUDED. — Subparagraphs (A) and (B) 
do not apply to secondary transmissions by a satellite carrier to persons 
who subscribed to receive such secondary transmissions from the satellite 
carrier or a distributor before November 16, 1988. 

(D) BuRDEN OF PROOF.°’ —In any action brought under this paragraph, 
the satellite carrier shall have the burden of proving that its secondary trans- 
mission of a primary transmission by a network station is to a subscriber 
who is eligible to receive the secondary transmission under this section. 
(6) DISCRIMINATION BY A SATELLITE CARRIER. — Notwithstanding the 

provisions of paragraph (1), the willful or repeated secondary transmission to 
the public by a satellite carrier of a performance or display of a work embodied 
in a primary transmission made by a non-network station or a network station 
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is actionable as an act of infringement under section 501, and is fully subject 
to the remedies provided by sections 502 through 506, if the satellite carrier 
unlawfully discriminates against a distributor. 

(7) GEOGRAPHIC LIMITATION ON SECONDARY TRANSMISSIONS. — The 
statutory license created by this section shall apply only to secondary trans- 
missions to households located in the United States. 

(8) SERVICE TO RECREATIONAL VEHICLES AND COMMERCIAL TRUCKS. — 

(A) EXEMPTION. — 

(i) IN GENERAL. — For purposes of this subsection, and subject to 
clauses (ii) and (iii), the term “unserved household” shall include — 

(I) recreational vehicles as defined in regulations of the Secretary 

of Housing and Urban Development under section 3282.8 of title 24, 

Code of Federal Regulations; and 

(II) commercial trucks that qualify as commercial motor vehicles 
under regulations of the Secretary of Transportation under section 

383.5 of title 49, Code of Federal Regulations. 

(ii) LrmiTaTION. — Clause (i) shall apply only to a recreational ve- 
hicle or commercial truck if any satellite carrier that proposes to make 
a secondary transmission of a network station to the operator of such a 
recreational vehicle or commercial truck complies with the documenta- 
tion requirements under subparagraphs (B) and (C). 

(iii) ExcLusion. — For purposes of this subparagraph, the terms “rec- 
reational vehicle” and “commercial truck” shall not include any fixed 
dwelling, whether a mobile home or otherwise. 

(B) DOCUMENTATION REQUIREMENTS. — A recreational vehicle or com- 
mercial truck shall be deemed to be an unserved household beginning 10 
days after the relevant satellite carrier provides to the network that owns or 
is affiliated with the network station that will be secondarily transmitted 
to the recreational vehicle or commercial truck the following documents: 

(i) DECLARATION. —A signed declaration by the operator of the rec- 
reational vehicle or commercial truck that the satellite dish is perma- 
nently attached to the recreational vehicle or commercial truck, and will 
not be used to receive satellite programming at any fixed dwelling. 

(ii) REGISTRATION. — In the case of a recreational vehicle, a copy of 
the current State vehicle registration for the recreational vehicle. 

(iii) REGISTRATION AND LICENSE.—In the case of a commercial 
truck, a copy of — 

(I) the current State vehicle registration for the truck; and 
(ID) a copy of a valid, current commercial driver’s license, as de- 
fined in regulations of the Secretary of Transportation under section 

383 of title 49, Code of Federal Regulations, issued to the operator. 
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(C) UPDATED DOCUMENTATION REQUIREMENTS. — If a satellite carrier 
wishes to continue to make secondary transmissions to a recreational ve- 
hicle or commercial truck for more than a 2-year period, that carrier shall 
provide each network, upon request, with updated documentation in the 
form described under subparagraph (B) during the 90 days before expira- 
tion of that 2-year period. 

(9) STATUTORY LICENSE CONTINGENT ON COMPLIANCE WITH FCC RULES 
AND REMEDIAL STEPS. — Notwithstanding any other provision of this section, 
the willful or repeated secondary transmission to the public by a satellite car- 
rier of a primary transmission embodying a performance or display of a work 
made by a broadcast station licensed by the Federal Communications Com- 
mission is actionable as an act of infringement under section 501, and is fully 
subject to the remedies provided by sections 502 through 506, if, at the time 
of such transmission, the satellite carrier is not in compliance with the rules, 
regulations, and authorizations of the Federal Communications Commission 
concerning the carriage of television broadcast station signals.°' 

(10) RESTRICTED TRANSMISSION OF OUT-OF-STATE DISTANT NETWORK 
SIGNALS INTO CERTAIN MARKETS. — 

(A) OUT-OF-STATE NETWORK AFFILIATES. — Notwithstanding any 
other provision of this title, the statutory license in this subsection and 
subsection (b) shall not apply to any secondary transmission of the primary 
transmission of a network station located outside of the State of Alaska to 
any subscriber in that State to whom the secondary transmission of the 
primary transmission of a television station located in that State is made 
available by the satellite carrier pursuant to section 122. 

(B) Exception. — The limitation in subparagraph (A) shall not apply to 
the secondary transmission of the primary transmission of a digital signal 
of a network station located outside of the State of Alaska if at the time that 
the secondary transmission is made, no television station licensed to a com- 
munity in the State and affiliated with the same network makes primary 
transmissions of a digital signal. 

(b) Deposit OF STATEMENTS AND FEES; VERIFICATION PROCEDURES. — 

(1) DEPOSITS WITH THE REGISTER OF COPYRIGHTS. —A Satellite carrier 
whose secondary transmissions are subject to statutory licensing under subsec- 
tion (a) shall, on a semiannual basis, deposit with the Register of Copyrights, in 
accordance with requirements that the Register shall prescribe by regulation — 

(A) a statement of account, covering the preceding 6-month period, 
specifying the names and locations of all non-network and network sta- 
tions whose signals were retransmitted, at any time during that period, to 
subscribers as described in subsections (a)(1) and (a)(2), the total number 
of subscribers that received such retransmissions, and such other data as 
the Register of Copyrights may from time to time prescribe by regulation; 
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(B) a royalty fee payable to copyright owners pursuant to paragraph 
(4) for that 6-month period, computed by multiplying the total number 
of subscribers receiving each secondary transmission of a primary stream 
or multicast stream of each non-network station or network station dur- 
ing each calendar year month by the appropriate rate in effect under this 
subsection; and 

(C) a filing fee, as determined by the Register of Copyrights pursuant to 
section 708(a). 

(2) VERIFICATION OF ACCOUNTS AND FEE PAYMENTS. — The Register of 
Copyrights shall issue regulations to permit interested parties to verify and 
audit the statements of account and royalty fees submitted by satellite carriers 
under this subsection. 

(3) INVESTMENT OF FEES. — The Register of Copyrights shall receive all fees 
(including the filing fee specified in paragraph (1)(c)) deposited under this sec- 
tion and, after deducting the reasonable costs incurred by the Copyright Office 
under this section (other than the costs deducted under paragraph (5)), shall 
deposit the balance in the Treasury of the United States, in such manner as the 
Secretary of the Treasury directs. All funds held by the Secretary of the Treasury 
shall be invested in interest-bearing securities of the United States for later 
distribution with interest by the Librarian of Congress as provided by this title. 

(4) PERSONS TO WHOM FEES ARE DISTRIBUTED. — The royalty fees depos- 
ited under paragraph (3) shall, in accordance with the procedures provided 
by paragraph (5), be distributed to those copyright owners whose works were 
included in a secondary transmission made by a satellite carrier during the ap- 
plicable 6-month accounting period and who file a claim with the Copyright 
Royalty Judges under paragraph (5). 

(5) PROCEDURES FOR DISTRIBUTION. — The royalty fees deposited under 
paragraph (3) shall be distributed in accordance with the following procedures: 

(A) FILING OF CLAIMS FOR FEES.— During the month of July in each 
year, each person claiming to be entitled to statutory license fees for sec- 
ondary transmissions shall file a claim with the Copyright Royalty Judges, 
in accordance with requirements that the Copyright Royalty Judges shall 
prescribe by regulation. For purposes of this paragraph, any claimants 
may agree among themselves as to the proportionate division of statutory 
license fees among them, may lump their claims together and file them 
jointly or as a single claim, or may designate a common agent to receive 
payment on their behalf. 

(B) DETERMINATION OF CONTROVERSY; DISTRIBUTIONS. — After the 
first day of August of each year, the Copyright Royalty Judges shall de- 
termine whether there exists a controversy concerning the distribution of 
royalty fees. If the Copyright Royalty Judges determine that no such contro- 
versy exists, the Copyright Royalty Judges shall authorize the Librarian of 
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Congress to proceed to distribute such fees to the copyright owners entitled 
to receive them, or to their designated agents, subject to the deduction of 
reasonable administrative costs under this section. If the Copyright Royalty 
Judges find the existence of a controversy, the Copyright Royalty Judges 
shall, pursuant to chapter 8 of this title, conduct a proceeding to determine 
the distribution of royalty fees. 

(C) WITHHOLDING OF FEES DURING CONTROVERSY.— During the 
pendency of any proceeding under this subsection, the Copyright Royalty 
Judges shall have the discretion to authorize the Librarian of Congress to 
proceed to distribute any amounts that are not in controversy. 

(c) ADJUSTMENT OF ROYALTY FEES. — 
(1) APPLICABILITY AND DETERMINATION OF ROYALTY FEES FOR SIGNALS. — 

(A) INITIAL FEE.— The appropriate fee for purposes of determining the 
royalty fee under subsection (b)(1)(B) for the secondary transmission of 
the primary transmissions of network stations and non-network stations 
shall be the appropriate fee set forth in part 258 of title 37, Code of Federal 
Regulations, as in effect on July 1, 2009, as modified under this paragraph. 

(B) FEE SET BY VOLUNTARY NEGOTIATION. — On or before June 1, 2010, 
the Copyright Royalty Judges shall cause to be published in the Federal 
Register of the initiation of voluntary negotiation proceedings for the pur- 
pose of determining the royalty fee to be paid by satellite carriers for the 
secondary transmission of the primary transmission of network stations 
and non-network stations under subsection (b)(1)(B). 

(C) NEGoTIaTIONS. — Satellite carriers, distributors, and copyright own- 
ers entitled to royalty fees under this section shall negotiate in good faith in 
an effort to reach a voluntary agreement or agreements for the payment of 
royalty fees. Any such satellite carriers, distributors and copyright owners 
may at any time negotiate and agree to the royalty fee, and may designate 
common agents to negotiate, agree to, or pay such fees. If the parties fail 
to identify common agents, the Copyright Royalty Judges shall do so, after 
requesting recommendations from the parties to the negotiation proceed- 
ing. The parties to each negotiation proceeding shall bear the cost thereof. 

(D) AGREEMENTS BINDING ON PARTIES; FILING OF AGREEMENTS; 
PUBLIC NOTICE. — 

(i) VOLUNTARY AGREEMENTS; FILING. — Voluntary agreements ne- 
gotiated at any time in accordance with this paragraph shall be binding 
upon all satellite carriers, distributors, and copyright owners that are 
parties thereto. Copies of such agreements shall be filed with the Copy- 
right Office within 30 days after execution in accordance with regula- 
tions that the Register of Copyrights shall prescribe. 

(ii) PROCEDURE FOR ADOPTION OF FEES. — 
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(I) PUBLICATION OF NOTICE. — Within 10 days after publication 
in the Federal Register of a notice of the initiation of voluntary nego- 
tiation proceedings, parties who have reached a voluntary agreement 
may request that the royalty fees in that agreement be applied to all 
satellite carriers, distributors, and copyright owners without conven- 
ing a proceeding under subparagraph (F). 

(II) PuBLIic NOTICE OF FEES.— Upon receiving a request under 
subclause (I), the Copyright Royalty Judges shall immediately provide 
public notice of the royalty fees from the voluntary agreement and 
afford parties an opportunity to state that they object to those fees. 

(IH) ADopTION OF FEES.— The Copyright Royalty Judges shall 
adopt the royalty fees from the voluntary agreement for all satellite 
carriers, distributors, and copyright owners without convening the 
proceeding under subparagraph (F) unless a party with an intent to 
participate in that proceeding and a significant interest in the out- 
come of that proceeding objects under subclause (II). 

(E) PERIOD AGREEMENT IS IN EFFECT.—The obligation to pay the 
royalty fees established under a voluntary agreement which has been filed 
with the Copyright Royalty Judges in accordance with this paragraph shall 
become effective on the date specified in the agreement and shall remain in 
effect, in accordance with the terms of the agreement until the subscriber 
for which the royalty is payable is no longer eligible to receive a secondary 
transmission pursuant to the license under this section.” 

(F) FEE SET BY COPYRIGHT ROYALTY JUDGES PROCEEDING. — 

(i) NOTICE OF INITIATION OF THE PROCEEDING.—On or before 
September 1, 2010, the Copyright Royalty Judges shall cause notice to 
be published in the Federal Register of the initiation of a proceeding for 
the purpose of determining the royalty fees to be paid for the second- 
ary transmission of the primary transmissions of network stations and 
non-network stations under subsection (b)(1)(B) by satellite carriers and 
distributors — 

(I) in the absence of a voluntary agreement filed in accordance 
with subparagraph (D) that establishes royalty fees to be paid by all 
satellite carriers and distributors; or 

(II) if an objection to the fees from a voluntary agreement sub- 
mitted for adoption by the Copyright Royalty Judges to apply to all 
satellite carriers, distributors, and copyright owners is received under 
subparagraph (D) from a party with an intent to participate in the pro- 
ceeding and a significant interest in the outcome of that proceeding. 

Such proceeding shall be conducted under chapter 8. 

(ii) ESTABLISHMENT OF ROYALTY FEES. — In determining royalty fees 
under this subparagraph, the Copyright Royalty Judges shall establish fees 
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for the secondary transmissions of the primary transmissions of net- 
work stations and non-network stations that most clearly represent the 
fair market value of secondary transmissions, except that the Copyright 
Royalty Judges shall adjust royalty fees to account for the obligations 
of the parties under any applicable voluntary agreement filed with the 
Copyright Royalty Judges in accordance with subparagraph (D). In de- 
termining the fair market value, the Judges shall base their decision on 
economic, competitive, and programming information presented by the 
parties, including — 

(I) the competitive environment in which such programming is 
distributed, the cost of similar signals in similar private and compul- 
sory license marketplaces, and any special features and conditions of 
the retransmission marketplace; 

(II) the economic impact of such fees on copyright owners and 
satellite carriers; and 

(III) the impact on the continued availability of secondary trans- 
missions to the public. 

(iii) EFFECTIVE DATE FOR DECISION OF COPYRIGHT ROYALTY 
yuDGES.— The obligation to pay the royalty fees established under a 
determination that is made by the Copyright Royalty Judges in a pro- 
ceeding under this paragraph shall be effective as of January 1, 2010. 

(iv) PERSONS SUBJECT TO ROYALTY FEES. — The royalty fees referred 
to in clause (iii) shall be binding on all satellite carriers, distributors and 
copyright owners, who are not party to a voluntary agreement filed with 
the Copyright Office under subparagraph (D). 

(2) ANNUAL ROYALTY FEE ADJUSTMENT. — Effective January 1 of each year, 
the royalty fee payable under subsection (b)(1)(B) for the secondary transmis- 
sion of the primary transmissions of network stations and non-network sta- 
tions shall be adjusted by the Copyright Royalty Judges to reflect any changes 
occurring in the cost of living as determined by the most recent Consumer 
Price Index (for all consumers and for all items) published by the Secretary of 
Labor before December 1 of the preceding year. Notification of the adjusted 
fees shall be published in the Federal Register at least 25 days before January 1. 
(d) Derinirions.—As used in this section — 

(1) DisrripuToR. — The term “distributor” means an entity that contracts 
to distribute secondary transmissions from a satellite carrier and, either as a 
single channel or in a package with other programming, provides the second- 
ary transmission either directly to individual subscribers or indirectly through 
other program distribution entities in accordance with the provisions of this 
section. 

(2) NETWORK STATION. — The term “network station” means — 


Copyright Law of the United States 127 


§1g Subject Matter and Scope of Copyright 


128 


(A) a television station licensed by the Federal Communications Com- 
mission, including any translator station or terrestrial satellite station that 
rebroadcasts all or substantially all of the programming broadcast by a net- 
work station, that is owned or operated by, or affiliated with, one or more 
of the television networks in the United States that offer an interconnected 
program service on a regular basis for 15 or more hours per week to at least 
25 of its affiliated television licensees in 10 or more States; or 

(B) a noncommercial educational broadcast station (as defined in sec- 
tion 397 of the Communications Act of 1934). 

(3) PRIMARY NETWORK STATION. — The term “primary network station’ 
means a network station that broadcasts or rebroadcasts the basic program- 
ming service of a particular national network. 

(4) PRIMARY TRANSMISSION. — The term “primary transmission” has the 
meaning given that term in section 111(f) of this title. 

(5) PRIVATE HOME VIEWING. — The term “private home viewing” means 
the viewing, for private use in a household by means of satellite reception 
equipment that is operated by an individual in that household and that serves 
only such household, of a secondary transmission delivered by a satellite car- 
rier of a primary transmission of a television station licensed by the Federal 
Communications Commission. 

(6) SATELLITE CARRIER. — The term “satellite carrier” means an entity that 
uses the facilities of a satellite or satellite service licensed by the Federal Com- 
munications Commission and operates in the Fixed-Satellite Service under 
part 25 of title 47, Code of Federal Regulations, or the Direct Broadcast Satel- 
lite Service under part 100 of title 47, Code of Federal Regulations to establish 
and operate a channel of communications for point-to-multipoint distribu- 
tion of television station signals, and that owns or leases a capacity or service 
on a satellite in order to provide such point-to-multipoint distribution, except 
to the extent that such entity provides such distribution pursuant to tariff 
under the Communications Act of 1934, other than for private home viewing 
pursuant to this section. 

(7) SECONDARY TRANSMISSION. — The term “secondary transmission” has 
the meaning given that term in section 111(f) of this title. 

(8) SUBSCRIBER; SUBSCRIBE. — 

(A) SuBscRIBER. — The term “subscriber” means a person or entity that 
receives a secondary transmission service from a satellite carrier and pays 
a fee for the service, directly or indirectly, to the satellite carrier or to a 
distributor. 

(B) SuBscRIBE.— The term “subscribe” means to elect to become a sub- 
scriber. 
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(9) NON-NETWORK STATION.— The term “non-network station” means a 
television station, other than a network station, licensed by the Federal Com- 
munications Commission, that is secondarily transmitted by a satellite carrier. 

(10) UNSERVED HOUSEHOLD. — The term “unserved household’, with re- 
spect to a particular television network, means a household that — 

(A) is a subscriber to whom subsection (a)(8) applies; or 

(B) is a subscriber located in a short market. 

(11) LocAL MARKET. — The term “local market” has the meaning given such 
term under section 122(j). 

(12) COMMERCIAL ESTABLISHMENT. — The term “commercial establish- 
ment” — 

(A) means an establishment used for commercial purposes, such as a 
bar, restaurant, private office, fitness club, oil rig, retail store, bank or other 
financial institution, supermarket, automobile or boat dealership, or any 
other establishment with a common business area; and 

(B) does not include a multi-unit permanent or temporary dwelling 
where private home viewing occurs, such as a hotel, dormitory, hospital, 
apartment, condominium, or prison. 

(13) MULTICAST STREAM.—The term “multicast stream” means a digital 
stream containing programming and program-related material affiliated with 
a television network, other than the primary stream. 

(14) PRIMARY STREAM. — The term “primary stream” means — 

(A) the single digital stream of programming as to which a television 
broadcast station has the right to mandatory carriage with a satellite car- 
rier under the rules of the Federal Communications Commission in effect 
on July 1, 2009; or 

(B) if there is no stream described in subparagraph (A), then either — 

(i) the single digital stream of programming associated with the net- 
work last transmitted by the station as an analog signal; or 
(ii) if there is no stream described in clause (i), then the single digital 

stream of programming affiliated with the network that, as of July 1, 

2009, had been offered by the television broadcast station for the longest 

period of time. 

(15) LOCAL-INTO-LOCAL SERVICE TO ALL DMAS.— The term “local-into- 
local service to all DMAs” has the meaning given such term in subsection (f)(7). 

(146) SHORT MARKET. — The term “short market” means a local market in 
which programming of one or more of the four most widely viewed television 
networks nationwide is not offered on either the primary stream or multicast 
stream transmitted by any network station in that market or is temporarily 
or permanently unavailable as a result of an act of god or other force majeure 
event beyond the control of the carrier. 
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(e) EXPEDITED CONSIDERATION BY JUSTICE DEPARTMENT OF VOLUNTARY 


AGREEMENTS TO PROVIDE SATELLITE SECONDARY TRANSMISSIONS TO LOCAL 
MARKETS. — 


(1) IN GENERAL. —In a case in which no satellite carrier makes available, 
to subscribers located in a local market, as defined in section 122(j)(2), the 
secondary transmission into that market of a primary transmission of one or 
more television broadcast stations licensed by the Federal Communications 
Commission, and two or more satellite carriers request a business review letter 
in accordance with section 50.6 of title 28, Code of Federal Regulations (as in 
effect on July 7, 2004), in order to assess the legality under the antitrust laws 
of proposed business conduct to make or carry out an agreement to provide 
such secondary transmission into such local market, the appropriate official 
of the Department of Justice shall respond to the request no later than 90 days 
after the date on which the request is received. 

(2) DEFINITION. — For purposes of this subsection, the term “antitrust 
laws” — 

(A) has the meaning given that term in subsection (a) of the first section 
of the Clayton Act (15 U.S.C. 12(a)), except that such term includes section 

5 of the Federal Trade Commission Act (15 U.S.C. 45) to the extent such 

section 5 applies to unfair methods of competition; and 

(B) includes any State law similar to the laws referred to in paragraph (1). 
(f) CERTAIN WAIVERS GRANTED TO PROVIDERS OF LOCAL-INTO-LOCAL 


SERVICE TO ALL DMAs. — 
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(1) INJUNCTION waIveR.—A court that issued an injunction pursuant to 
subsection (a)(5)(B) before the date of the enactment of this subsection shall 
waive such injunction if the court recognizes the entity against which the in- 
junction was issued as a qualified carrier. 

(2) LIMITED TEMPORARY WAIVER. — 

(A) IN GENERAL.— Upon a request made by a satellite carrier, a court 
that issued an injunction against such carrier under subsection (a)(5)(B) be- 
fore the date of the enactment of this subsection shall waive such injunction 
with respect to the statutory license provided under subsection (a)(2) to the 
extent necessary to allow such carrier to make secondary transmissions of 
primary transmissions made by a network station to unserved households 
located in short markets in which such carrier was not providing local ser- 
vice pursuant to the license under section 122 as of December 31, 2009. 

(B) EXPIRATION OF TEMPORARY WAIVER.—A temporary waiver of an 
injunction under subparagraph (A) shall expire after the end of the 120- 
day period beginning on the date such temporary waiver is issued unless 
extended for good cause by the court making the temporary waiver. 

(C) FAILURE TO PROVIDE LOCAL-INTO-LOCAL SERVICE TO ALL DMAS. — 
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(i) FAILURE TO ACT REASONABLY IN GOOD FAITH. —If the court is- 
suing a temporary waiver under subparagraph (A) determines that the 
satellite carrier that made the request for such waiver has failed to act 
reasonably or has failed to make a good faith effort to provide local-into- 
local service to all DMAs, such failure— 

(I) is actionable as an act of infringement under section 501 and 
the court may in its discretion impose the remedies provided for in 
sections 502 through 506 and subsection (a)(6)(B) of this section; and 

(II) shall result in the termination of the waiver issued under sub- 
paragraph (A). 

(ii) FAILURE TO PROVIDE LOCAL-INTO-LOCAL SERVICE.—If the 
court issuing a temporary waiver under subparagraph (A) determines 
that the satellite carrier that made the request for such waiver has failed 
to provide local-into-local service to all DMAs, but determines that the 
carrier acted reasonably and in good faith, the court may in its discretion 
impose financial penalties that reflect — 

(I) the degree of control the carrier had over the circumstances 
that resulted in the failure; 

(II) the quality of the carrier’s efforts to remedy the failure; and 

(III) the severity and duration of any service interruption. 

(D) SINGLE TEMPORARY WAIVER AVAILABLE. — An entity may only re- 
ceive one temporary waiver under this paragraph. 

(E) SHORT MARKET DEFINED.—For purposes of this paragraph, the 
term “short market” means a local market in which programming of one 
or more of the four most widely viewed television networks nationwide as 
measured on the date of the enactment of this subsection is not offered on 
the primary stream transmitted by any local television broadcast station. 
(3) ESTABLISHMENT OF QUALIFIED CARRIER RECOGNITION. — 

(A) STATEMENT OF ELIGIBILITY. — An entity seeking to be recognized as 
a qualified carrier under this subsection shall file a statement of eligibility 
with the court that imposed the injunction. A statement of eligibility must 
include — 

(i) an affidavit that the entity is providing local-into-local service to 
all DMAs; 

(ii) a motion for a waiver of the injunction; 

(iii) a motion that the court appoint a special master under Rule 53 
of the Federal Rules of Civil Procedure; 

(iv) an agreement by the carrier to pay all expenses incurred by the 
special master under paragraph (4)(B)(ii); and 

(v) a certification issued pursuant to section 342(a) of Communica- 
tions Act of 1934. 
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(B) GRANT OF RECOGNITION AS A QUALIFIED CARRIER.— Upon re- 
ceipt of a statement of eligibility, the court shall recognize the entity as a 
qualified carrier and issue the waiver under paragraph (1). Upon motion 
pursuant to subparagraph (A)(iii), the court shall appoint a special master 
to conduct the examination and provide a report to the court as provided 
in paragraph (4)(B). 

(C) VOLUNTARY TERMINATION. —At any time, an entity recognized as 
a qualified carrier may file a statement of voluntary termination with the 
court certifying that it no longer wishes to be recognized as a qualified car- 
rier. Upon receipt of such statement, the court shall reinstate the injunction 
waived under paragraph (1). 

(D) Loss OF RECOGNITION PREVENTS FUTURE RECOGNITION. — No 
entity may be recognized as a qualified carrier if such entity had previously 
been recognized as a qualified carrier and subsequently lost such recogni- 
tion or voluntarily terminated such recognition under subparagraph (C). 
(4) QUALIFIED CARRIER OBLIGATIONS AND COMPLIANCE. — 

(A) CoNTINUING OBLIGATIONS. — 

(i) IN GENERAL.—An entity recognized as a qualified carrier shall 
continue to provide local-into-local service to all DMAs. 

(ii) COOPERATION WITH COMPLIANCE EXAMINATION. —An entity 
recognized as a qualified carrier shall fully cooperate with the special 
master appointed by the court under paragraph (3)(B) in an examina- 
tion set forth in subparagraph (B). 

(B) QUALIFIED CARRIER COMPLIANCE EXAMINATION. — 

(i) EXAMINATION AND REPORT. —A special master appointed by the 
court under paragraph (3)(B) shall conduct an examination of, and file 
a report on, the qualified carrier’s compliance with the royalty payment 
and household eligibility requirements of the license under this section. 
The report shall address the qualified carrier’s conduct during the period 
beginning on the date on which the qualified carrier is recognized as 
such under paragraph (3)(B) and ending on April 30, 2012. 

(ii) RECORDS OF QUALIFIED CARRIER. — Beginning on the date that 
is one year after the date on which the qualified carrier is recognized as 
such under paragraph (3)(B), but not later than December 1, 2011, the 
qualified carrier shall provide the special master with all records that 
the special master considers to be directly pertinent to the following 
requirements under this section: 

(I) Proper calculation and payment of royalties under the statutory 
license under this section. 

(II) Provision of service under this license to eligible subscribers 
only. 
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(iii) SUBMISSION OF REPORT.—The special master shall file the re- 
port required by clause (i) not later than July 24, 2012, with the court 
referred to in paragraph (1) that issued the injunction, and the court 
shall transmit a copy of the report to the Register of Copyrights, the 
Committees on the Judiciary and on Energy and Commerce of the 
House of Representatives, and the Committees on the Judiciary and on 
Commerce, Science, and Transportation of the Senate. 

(iv) EVIDENCE OF INFRINGEMENT. — The special master shall include 
in the report a statement of whether the examination by the special mas- 
ter indicated that there is substantial evidence that a copyright holder 
could bring a successful action under this section against the qualified 
carrier for infringement. 

(v) SUBSEQUENT EXAMINATION. —If the special master’s report in- 
cludes a statement that its examination indicated the existence of sub- 
stantial evidence that a copyright holder could bring a successful action 
under this section against the qualified carrier for infringement, the spe- 
cial master shall, not later than 6 months after the report under clause 
(i) is filed, initiate another examination of the qualified carrier’s compli- 
ance with the royalty payment and household eligibility requirements of 
the license under this section since the last report was filed under clause 
(iii). The special master shall file a report on the results of the examina- 
tion conducted under this clause with the court referred to in paragraph 
(1) that issued the injunction, and the court shall transmit a copy to the 
Register of Copyrights, the Committees on the Judiciary and on Energy 
and Commerce of the House of Representatives, and the Committees 
on the Judiciary and on Commerce, Science, and Transportation of the 
Senate. The report shall include a statement described in clause (iv). 

(vi) ComPLIANCE.— Upon motion filed by an aggrieved copyright 
owner, the court recognizing an entity as a qualified carrier shall termi- 
nate such designation upon finding that the entity has failed to cooper- 
ate with an examination required by this subparagraph. 

(vii) OVERSIGHT. — During the period of time that the special master 
is conducting an examination under this subparagraph, the Comptrol- 
ler General shall monitor the degree to which the entity seeking to be 
recognized or recognized as a qualified carrier under paragraph (3) is 
complying with the special master’s examination. The qualified carrier 
shall make available to the Comptroller General all records and indi- 
viduals that the Comptroller General considers necessary to meet the 
Comptroller General’s obligations under this clause. The Comptroller 
General shall report the results of the monitoring required by this clause 
to the Committees on the Judiciary and on Energy and Commerce of 
the House of Representatives and the Committees on the Judiciary and 
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on Commerce, Science, and Transportation of the Senate at intervals of 

not less than six months during such period. 

(C) AFFIRMATION. —A qualified carrier shall file an affidavit with the 
district court and the Register of Copyrights 30 months after such status 
was granted stating that, to the best of the affiant’s knowledge, it is in com- 
pliance with the requirements for a qualified carrier. The qualified carrier 
shall attach to its affidavit copies of all reports or orders issued by the court, 
the special master, and the Comptroller General. 

(D) COMPLIANCE DETERMINATION. — Upon the motion of an aggrieved 
television broadcast station, the court recognizing an entity as a qualified 
carrier may make a determination of whether the entity is providing local- 
into-local service to all DMAs. 

(E) PLEADING REQUIREMENT.—In any motion brought under sub- 
paragraph (D), the party making such motion shall specify one or more 
designated market areas (as such term is defined in section 122(j)(2)(C)) 
for which the failure to provide service is being alleged, and, for each such 
designated market area, shall plead with particularity the circumstances of 
the alleged failure. 

(F) BURDEN OF PROoF.—In any proceeding to make a determination 
under subparagraph (D), and with respect to a designated market area for 
which failure to provide service is alleged, the entity recognized as a quali- 
fied carrier shall have the burden of proving that the entity provided local- 
into-local service with a good quality satellite signal to at least 90 percent 
of the households in such designated market area (based on the most recent 
census data released by the United States Census Bureau) at the time and 
place alleged. 

(5) FAILURE TO PROVIDE SERVICE. — 

(A) Penattizs.—If the court recognizing an entity as a qualified carrier 
finds that such entity has willfully failed to provide local-into-local service 
to all DMAs, such finding shall result in the loss of recognition of the entity 
as a qualified carrier and the termination of the waiver provided under 
paragraph (1), and the court may, in its discretion — 

(i) treat such failure as an act of infringement under section 501, and 
subject such infringement to the remedies provided for in sections 502 
through 506 and subsection (a)(6)(B) of this section; and 

(ii) impose a fine of not less than $250,000 and not more than 
$5,000,000. 

(B) EXCEPTION FOR NONWILLFUL VIOLATION. —If the court deter- 
mines that the failure to provide local-into-local service to all DMAs is 
nonwillful, the court may in its discretion impose financial penalties for 
noncompliance that reflect — 
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(i) the degree of control the entity had over the circumstances that 
resulted in the failure; 

(ii) the quality of the entity’s efforts to remedy the failure and restore 
service; and 

(iii) the severity and duration of any service interruption. 

(6) PENALTIES FOR VIOLATION OF LICENSE.—A court that finds, under 
subsection (a)(6)(A), that an entity recognized as a qualified carrier has will- 
fully made a secondary transmission of a primary transmission made by a 
network station and embodying a performance or display of a work to a sub- 
scriber who is not eligible to receive the transmission under this section shall 
reinstate the injunction waived under paragraph (1), and the court may order 
statutory damages of not more than $2,500,000. 

(7) LoCAL-INTO-LOCAL SERVICE TO ALL DMAS DEFINED. — For purposes 
of this subsection: 

(A) In GENERAL.—An entity provides “local-into-local service to all 
DMaAs’ if the entity provides local service in all designated market areas (as 
such term is defined in section 122(j)(2)(C)) pursuant to the license under 
section 122, except for designated market areas where the entity is tempo- 
rarily or permanently unable to provide local service as a result of an act of 
god or other force majeure event beyond the control of the entity. 

(B) HousEHOLD COVERAGE.— For purposes of subparagraph (A), an 
entity that makes available local-into-local service with a good quality sat- 
ellite signal to at least 90 percent of the households in a designated market 
area based on the most recent census data released by the United States 
Census Bureau shall be considered to be providing local service to such 
designated market area. 

(C) GOOD QUALITY SATELLITE SIGNAL DEFINED.— The term “good 
quality satellite signal” has the meaning given such term under section 
342(e)(2) of Communications Act of 1934. 


§120 - Scope of exclusive rights in architectural works®’ 


(a) PICTORIAL REPRESENTATIONS PERMITTED. — The copyright in an ar- 
chitectural work that has been constructed does not include the right to prevent 
the making, distributing, or public display of pictures, paintings, photographs, 
or other pictorial representations of the work, if the building in which the work 
is embodied is located in or ordinarily visible from a public place. 

(b) ALTERATIONS TO AND DESTRUCTION OF BUILDINGS. — Notwithstanding 
the provisions of section 106(2), the owners of a building embodying an archi- 
tectural work may, without the consent of the author or copyright owner of the 
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architectural work, make or authorize the making of alterations to such building, 
and destroy or authorize the destruction of such building. 


§121 - Limitations on exclusive rights: Reproduction for blind 
or other people with disabilities ™ 


(a) Notwithstanding the provisions of section 106, it is not an infringement 
of copyright for an authorized entity to reproduce or to distribute in the United 
States copies or phonorecords of a previously published literary work or of a 
previously published musical work that has been fixed in the form of text or no- 
tation if such copies or phonorecords are reproduced or distributed in accessible 
formats exclusively for use by eligible persons. 

(b)(a) Copies or phonorecords to which this section applies shall — 

(A) not be reproduced or distributed in the United States in a format 
other than an accessible format exclusively for use by eligible persons; 

(B) bear a notice that any further reproduction or distribution in a for- 
mat other than an accessible format is an infringement; and 

(C) include a copyright notice identifying the copyright owner and the 
date of the original publication. 

(2) The provisions of this subsection shall not apply to standardized, secure, 
or norm-referenced tests and related testing material, or to computer pro- 
grams, except the portions thereof that are in conventional human language 
(including descriptions of pictorial works) and displayed to users in the ordi- 
nary course of using the computer programs. 

(c) Notwithstanding the provisions of section 106, it is not an infringement of 
copyright for a publisher of print instructional materials for use in elementary 
or secondary schools to create and distribute to the National Instructional Ma- 
terials Access Center copies of the electronic files described in sections 612(a)(23) 
(C), 613(a)(6), and section 674(e) of the Individuals with Disabilities Education 
Act that contain the contents of print instructional materials using the National 
Instructional Material Accessibility Standard (as defined in section 674(e)(3) of 
that Act), if— 

(1) the inclusion of the contents of such print instructional materials is 
required by any State educational agency or local educational agency; 

(2) the publisher had the right to publish such print instructional materials 
in print formats; and 

(3) such copies are used solely for reproduction or distribution of the con- 
tents of such print instructional materials in accessible formats. 

(d)For purposes of this section, the term — 

(1) “accessible format” means an alternative manner or form that gives 
an eligible person access to the work when the copy or phonorecord in the 
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accessible format is used exclusively by the eligible person to permit him or her 
to have access as feasibly and comfortably as a person without such disability 
as described in paragraph (3); 

(2) “authorized entity” means a nonprofit organization or a governmental 
agency that has a primary mission to provide specialized services relating to 
training, education, or adaptive reading or information access needs of blind 
or other persons with disabilities; 

(3) “eligible person” means an individual who, regardless of any other dis- 
ability — 

(A) is blind; 

(B) has a visual impairment or perceptual or reading disability that can- 
not be improved to give visual function substantially equivalent to that 
of a person who has no such impairment or disability and so is unable to 
read printed works to substantially the same degree as a person without an 
impairment or disability; or 

(C) is otherwise unable, through physical disability, to hold or manipu- 
late a book or to focus or move the eyes to the extent that would be nor- 
mally acceptable for reading; and 
(4) “print instructional materials” has the meaning given under section 

674(e)(3)(C) of the Individuals with Disabilities Education Act. 


§121A - Limitations on exclusive rights: reproduction for blind or 
other people with disabilities in Marrakesh Treaty countries® 


(a) Notwithstanding the provisions of sections 106 and 602, it is not an in- 
fringement of copyright for an authorized entity, acting pursuant to this section, 
to export copies or phonorecords of a previously published literary work or of 
a previously published musical work that has been fixed in the form of text or 
notation in accessible formats to another country when the exportation is made 
either to — 

(1) an authorized entity located in a country that is a Party to the Marrakesh 

Treaty; or 

(2) an eligible person in a country that is a Party to the Marrakesh Treaty, 

if prior to the exportation of such copies or phonorecords, the authorized 
entity engaged in the exportation did not know or have reasonable grounds 
to know that the copies or phonorecords would be used other than by eligible 
persons. 

(b) Notwithstanding the provisions of sections 106 and 602, it is not an in- 
fringement of copyright for an authorized entity or an eligible person, or some- 
one acting on behalf of an eligible person, acting pursuant to this section, to 
import copies or phonorecords of a previously published literary work or of 
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a previously published musical work that has been fixed in the form of text or 
notation in accessible formats. 

(c) In conducting activities under subsection (a) or (b), an authorized entity 
shall establish and follow its own practices, in keeping with its particular circum- 
stances, to— 

(1) establish that the persons the authorized entity serves are eligible per- 
sons; 

(2) limit to eligible persons and authorized entities the distribution of ac- 
cessible format copies by the authorized entity; 

(3) discourage the reproduction and distribution of unauthorized copies; 

(4) maintain due care in, and records of, the handling of copies of works by 
the authorized entity, while respecting the privacy of eligible persons on an 
equal basis with others; and 

(5) facilitate effective cross-border exchange of accessible format copies by 
making publicly available— 

(A) the titles of works for which the authorized entity has accessible 
format copies or phonorecords and the specific accessible formats in which 
they are available; and 

(B) information on the policies, practices, and authorized entity partners 
of the authorized entity for the cross-border exchange of accessible format 
copies. 

(d) Nothing in this section shall be construed to establish — 

(1) a cause of action under this title; or 
(2) a basis for regulation by any Federal agency. 

(e) Nothing in this section shall be construed to limit the ability to engage in 
any activity otherwise permitted under this title. 

(f) For purposes of this section — 

(1) the terms “accessible format’, “authorized entity”, and “eligible person” 
have the meanings given those terms in section 121; and 

(2) the term “Marrakesh Treaty” means the Marrakesh Treaty to Facilitate 
Access to Published Works by Visually Impaired Persons and Persons with 
Print Disabilities concluded at Marrakesh, Morocco, on June 28, 2013. 


§122 - Limitations on exclusive rights: Secondary transmissions 
of local television programming by satellite” 


(a) SECONDARY TRANSMISSIONS INTO LOCAL MARKETS. — 

(1) SECONDARY TRANSMISSIONS OF TELEVISION BROADCAST STATIONS 
WITHIN A LOCAL MARKET. —A secondary transmission of a performance or 
display of a work embodied in a primary transmission of a television broadcast 
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station into the station’s local market shall be subject to statutory licensing 
under this section if— 

(A) the secondary transmission is made by a satellite carrier to the public; 

(B) with regard to secondary transmissions, the satellite carrier is in 
compliance with the rules, regulations, or authorizations of the Federal 
Communications Commission governing the carriage of television broad- 
cast station signals; and 

(C) the satellite carrier makes a direct or indirect charge for the second- 
ary transmission to — 

(i) each subscriber receiving the secondary transmission; or 
(ii) a distributor that has contracted with the satellite carrier for direct 
or indirect delivery of the secondary transmission to the public. 
(2) SIGNIFICANTLY VIEWED STATIONS. — 

(A) IN GENERAL. —A secondary transmission of a performance or dis- 
play of a work embodied in a primary transmission of a television broad- 
cast station to subscribers who receive secondary transmissions of primary 
transmissions under paragraph (1) shall be subject to statutory licensing 
under this paragraph if the secondary transmission is of the primary trans- 
mission of a network station or a nonnetwork station to a subscriber who 
resides outside the station’s local market but within a community in which 
the signal has been determined by the Federal Communications Commis- 
sion to be significantly viewed in such community, pursuant to the rules, 
regulations, and authorizations of the Federal Communications Commis- 
sion in effect on April 15, 1976, applicable to determining with respect to a 
cable system whether signals are significantly viewed in a community. 

(B) Warver. —A subscriber who is denied the secondary transmission 
of the primary transmission of a network station or a non-network station 
under subparagraph (A) may request a waiver from such denial by sub- 
mitting a request, through the subscriber’s satellite carrier, to the network 
station or non-network station in the local market affiliated with the same 
network or non-network where the subscriber is located. The network sta- 
tion or non-network station shall accept or reject the subscriber’s request 
for a waiver within 30 days after receipt of the request. If the network sta- 
tion or non-network station fails to accept or reject the subscriber’s request 
for a waiver within that 30-day period, that network station or non-network 
station shall be deemed to agree to the waiver request. 

(3) SECONDARY TRANSMISSION OF LOW POWER PROGRAMMING. — 

(A) IN GENERAL. — Subject to subparagraphs (B) and (C), a secondary 
transmission of a performance or display of a work embodied in a primary 
transmission of a television broadcast station to subscribers who receive 
secondary transmissions of primary transmissions under paragraph (1) 
shall be subject to statutory licensing under this paragraph if the secondary 
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transmission is of the primary transmission of a television broadcast station 
that is licensed as a low power television station, to a subscriber who resides 
within the same designated market area as the station that originates the 
transmission. 

(B) No APPLICABILITY TO REPEATERS AND TRANSLATORS. — Secondary 
transmissions provided for in subparagraph (A) shall not apply to any low 
power television station that retransmits the programs and signals of an- 
other television station for more than 2 hours each day. 

(C) No IMPACT ON OTHER SECONDARY TRANSMISSIONS OBLIGATIONS. — 
A satellite carrier that makes secondary transmissions of a primary trans- 
mission of a low power television station under a statutory license provided 
under this section is not required, by reason of such secondary transmis- 
sions, to make any other secondary transmissions. 

(4) SPECIAL EXCEPTIONS. —A secondary transmission of a performance or 


display of a work embodied in a primary transmission of a television broad- 
cast station to subscribers who receive secondary transmissions of primary 
transmissions under paragraph (1) shall, if the secondary transmission is made 
by a satellite carrier that complies with the requirements of paragraph (1), be 
subject to statutory licensing under this paragraph as follows: 
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(A) STATES WITH SINGLE FULL-POWER NETWORK STATION. — In a State 
in which there is licensed by the Federal Communications Commission a 
single full-power station that was a network station on January 1, 1995, the 
statutory license provided for in this paragraph shall apply to the secondary 
transmission by a satellite carrier of the primary transmission of that sta- 
tion to any subscriber in a community that is located within that State and 
that is not within the first 50 television markets as listed in the regulations 
of the Commission as in effect on such date (47 C.E.R. 76.51). 

(B) STATES WITH ALL NETWORK STATIONS AND NON-NETWORK STA- 
TIONS IN SAME LOCAL MARKET. — In a State in which all network stations 
and non-network stations licensed by the Federal Communications Com- 
mission within that State as of January 1, 1995, are assigned to the same 
local market and that local market does not encompass all counties of that 
State, the statutory license provided under this paragraph shall apply to the 
secondary transmission by a satellite carrier of the primary transmissions 
of such station to all subscribers in the State who reside in a local market 
that is within the first 50 major television markets as listed in the regula- 
tions of the Commission as in effect on such date (section 76.51 of title 47, 
Code of Federal Regulations). 

(C) ADDITIONAL sTATIONS. —In the case of that State in which are lo- 
cated 4 counties that — 

(i) on January 1, 2004, were in local markets principally comprised of 
counties in another State, and 
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(ii) had a combined total of 41,340 television households, according 
to the U.S. Television Household Estimates by Nielsen Media Research 

for 2004, 

the statutory license provided under this paragraph shall apply to sec- 
ondary transmissions by a satellite carrier to subscribers in any such county 
of the primary transmissions of any network station located in that State, if 
the satellite carrier was making such secondary transmissions to any sub- 
scribers in that county on January 1, 2004. 

(D) CERTAIN ADDITIONAL STATIONS. — If 2 adjacent counties in a single 
State are in a local market comprised principally of counties located in an- 
other State, the statutory license provided for in this paragraph shall apply 
to the secondary transmission by a satellite carrier to subscribers in those 
2 counties of the primary transmissions of any network station located in 
the capital of the State in which such 2 counties are located, if— 

(i) the 2 counties are located in a local market that is in the top 100 
markets for the year 2003 according to Nielsen Media Research; and 

(ii) the total number of television households in the 2 counties com- 
bined did not exceed 10,000 for the year 2003 according to Nielsen Me- 
dia Research. 

(E) NETWORKS OF NONCOMMERCIAL EDUCATIONAL BROADCAST STA- 
TIoNns. —In the case of a system of three or more noncommercial educa- 
tional broadcast stations licensed to a single State, public agency, or political, 
educational, or special purpose subdivision of a State, the statutory license 
provided for in this paragraph shall apply to the secondary transmission of 
the primary transmission of such system to any subscriber in any county or 
county equivalent within such State, if such subscriber is located in a des- 
ignated market area that is not otherwise eligible to receive the secondary 
transmission of the primary transmission of a noncommercial educational 
broadcast station located within the State pursuant to paragraph (1). 

(5) APPLICABILITY OF ROYALTY RATES AND PROCEDURES. — The royalty 
rates and procedures under section 119(b) shall apply to the secondary trans- 
missions to which the statutory license under paragraph (4) applies. 

(b) REPORTING REQUIREMENTS. — 

(1) IniTIAL Lists. —A satellite carrier that makes secondary transmissions 
of a primary transmission made by a network station under subsection (a) 
shall, within 90 days after commencing such secondary transmissions, submit 
to the network that owns or is affiliated with the network station — 

(A) a list identifying (by name in alphabetical order and street address, 
including county and 9-digit zip code) all subscribers to which the satellite 
carrier makes secondary transmissions of that primary transmission under 
subsection (a); 
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(B) a separate list, aggregated by designated market area (by name and 
address, including street or rural route number, city, State, and 9-digit zip 
code), which shall indicate those subscribers being served pursuant to para- 
graph (2) of subsection (a). 

(2) SUBSEQUENT Lists. — After the list is submitted under paragraph (1), 
the satellite carrier shall, on the 15th of each month, submit to the network — 

(A) a list identifying (by name in alphabetical order and street address, 
including county and 9-digit zip code) any subscribers who have been 
added or dropped as subscribers since the last submission under this sub- 
section; and 

(B) a separate list, aggregated by designated market area (by name and 
street address, including street or rural route number, city, State, and 9-digit 
zip code), identifying those subscribers whose service pursuant to para- 
graph (2) of subsection (a) has been added or dropped since the last submis- 
sion under this subsection. 

(3) UsE OF SUBSCRIBER INFORMATION. — Subscriber information submit- 
ted by a satellite carrier under this subsection may be used only for the pur- 
poses of monitoring compliance by the satellite carrier with this section. 

(4) REQUIREMENTS OF NETWORKS. — The submission requirements of this 
subsection shall apply to a satellite carrier only if the network to which the 
submissions are to be made places on file with the Register of Copyrights a 
document identifying the name and address of the person to whom such sub- 
missions are to be made. The Register of Copyrights shall maintain for public 
inspection a file of all such documents. 

(c) No RovattTy FEE REQUIRED FOR CERTAIN SECONDARY TRANSMISSIONS. — 
A satellite carrier whose secondary transmissions are subject to statutory licensing 
under paragraphs (1), (2), and (3) of subsection (a) shall have no royalty obligation 
for such secondary transmissions. 

(d) NONCOMPLIANCE WITH REPORTING AND REGULATORY REQUIREMENTS. — 
Notwithstanding subsection (a), the willful or repeated secondary transmission 
to the public by a satellite carrier into the local market of a television broadcast 
station of a primary transmission embodying a performance or display of a work 
made by that television broadcast station is actionable as an act of infringement 
under section 501, and is fully subject to the remedies provided under sections 
502 through 506, if the satellite carrier has not complied with the reporting re- 
quirements of subsection (b) or with the rules, regulations, and authorizations of 
the Federal Communications Commission concerning the carriage of television 
broadcast signals. 

(e) WILLFUL ALTERATIONS. — Notwithstanding subsection (a), the secondary 
transmission to the public by a satellite carrier into the local market of a television 
broadcast station of a performance or display of a work embodied in a primary 
transmission made by that television broadcast station is actionable as an act of 


142 Copyright Law of the United States 


Subject Matter and Scope of Copyright §122 


infringement under section 501, and is fully subject to the remedies provided by 
sections 502 through 506 and section 510, if the content of the particular program 
in which the performance or display is embodied, or any commercial advertis- 
ing or station announcement transmitted by the primary transmitter during, or 
immediately before or after, the transmission of such program, is in any way will- 
fully altered by the satellite carrier through changes, deletions, or additions, or is 
combined with programming from any other broadcast signal. 

(f) VIOLATION OF TERRITORIAL RESTRICTIONS ON STATUTORY LICENSE FOR 
TELEVISION BROADCAST STATIONS. — 

(1) INDIVIDUAL VIOLATIONS. — The willful or repeated secondary trans- 
mission to the public by a satellite carrier of a primary transmission embody- 
ing a performance or display of a work made by a television broadcast station 
to a subscriber who does not reside in that station’s local market, and is not 
subject to statutory licensing under section 119, subject to statutory licensing 
by reason of paragraph (2)(A), (3), or (4) of subsection (a), or subject to a pri- 
vate licensing agreement, is actionable as an act of infringement under section 
501 and is fully subject to the remedies provided by sections 502 through 506 
and 509, except that — 

(A) no damages shall be awarded for such act of infringement if the sat- 
ellite carrier took corrective action by promptly withdrawing service from 
the ineligible subscriber; and 

(B) any statutory damages shall not exceed $250 for such subscriber for 
each month during which the violation occurred. 

(2) PATTERN OF VIOLATIONS. —If a satellite carrier engages in a willful or 
repeated pattern or practice of secondarily transmitting to the public a primary 
transmission embodying a performance or display of a work made by a televi- 
sion broadcast station to subscribers who do not reside in that station’s local 
market, and are not subject to statutory licensing under section 119, subject to 
statutory licensing by reason of paragraph (2)(A), (3), or (4) of subsection (a), 
or subject to a private licensing agreement, then in addition to the remedies 
under paragraph (1) — 

(A) if the pattern or practice has been carried out on a substantially 
nationwide basis, the court — 

(i) shall order a permanent injunction barring the secondary trans- 
mission by the satellite carrier of the primary transmissions of that tele- 

vision broadcast station (and if such television broadcast station is a 

network station, all other television broadcast stations affiliated with 

such network); and 
(ii) may order statutory damages not exceeding $2,500,000 for each 
6-month period during which the pattern or practice was carried out; and 

(B) if the pattern or practice has been carried out on a local or regional 
basis with respect to more than one television broadcast station, the court — 
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(i) shall order a permanent injunction barring the secondary trans- 
mission in that locality or region by the satellite carrier of the primary 
transmissions of any television broadcast station; and 

(ii) may order statutory damages not exceeding $2,500,000 for each 
6-month period during which the pattern or practice was carried out. 

(g) BURDEN OF Proor.—In any action brought under subsection (f), the 
satellite carrier shall have the burden of proving that its secondary transmission 
of a primary transmission by a television broadcast station is made only to sub- 
scribers located within that station’s local market or subscribers being served in 
compliance with section 119, paragraph (2)(A), (3), or (4) of subsection (a), or a 
private licensing agreement. 

(h) GEOGRAPHIC LIMITATIONS ON SECONDARY TRANSMISSIONS. — The 
statutory license created by this section shall apply to secondary transmissions to 
locations in the United States. 

(i) ExcLusIvITy WITH RESPECT TO SECONDARY TRANSMISSIONS OF 
BROADCAST STATIONS BY SATELLITE TO MEMBERS OF THE PuBLIc.— No pro- 
vision of section 111 or any other law (other than this section and section 119) 
shall be construed to contain any authorization, exemption, or license through 
which secondary transmissions by satellite carriers of programming contained 
in a primary transmission made by a television broadcast station may be made 
without obtaining the consent of the copyright owner. 

(j) DEFIn1TIONs. — In this section — 

(1) DisrripuToR. — The term “distributor” means an entity that contracts 

to distribute secondary transmissions from a satellite carrier and, either as a 

single channel or in a package with other programming, provides the second- 

ary transmission either directly to individual subscribers or indirectly through 
other program distribution entities. 
(2) LOCAL MARKET. — 

(A) IN GENERAL. — The term “local market’, in the case of both commer- 
cial and noncommercial television broadcast stations, means the designated 
market area in which a station is located, and — 

(i) in the case of a commercial television broadcast station, all com- 
mercial television broadcast stations licensed to a community within 
the same designated market area are within the same local market; and 

(ii) in the case of a noncommercial educational television broadcast 
station, the market includes any station that is licensed to a community 
within the same designated market area as the noncommercial educa- 
tional television broadcast station. 

(B) CouNTY OF LICENSE. —In addition to the area described in sub- 
paragraph (A), a station’s local market includes the county in which the 
station’s community of license is located. 
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(C) DESIGNATED MARKET AREA. —For purposes of subparagraph (A), 
the term “designated market area” means a designated market area, as 
determined by Nielsen Media Research and published in the 1999-2000 
Nielsen Station Index Directory and Nielsen Station Index United States 
Television Household Estimates or any successor publication. 

(D) CERTAIN AREAS OUTSIDE OF ANY DESIGNATED MARKET AREA. — 
Any census area, borough, or other area in the State of Alaska that is outside 
of a designated market area, as determined by Nielsen Media Research, shall 
be deemed to be part of one of the local markets in the State of Alaska. A 
satellite carrier may determine which local market in the State of Alaska 
will be deemed to be the relevant local market in connection with each 
subscriber in such census area, borough, or other area. 

(E) MARKET DETERMINATIONS. — The local market of a commercial 
television broadcast station may be modified by the Federal Communica- 
tions Commission in accordance with section 338(1) of the Communica- 
tions Act of 1934 (47 U.S.C. 338). 

(3) Low POWER TELEVISION STATION. — The term “low power television 
station” means a low power TV station as defined in section 74.701(f) of title 
47, Code of Federal Regulations, as in effect on June 1, 2004. For purposes of 
this paragraph, the term “low power television station” includes a low power 
television station that has been accorded primary status as a Class A television 
licensee under section 73.6001(a) of title 47, Code of Federal Regulations. 

(4) NETWORK STATION; NON-NETWORK STATION; SATELLITE CARRIER; SEC- 
ONDARY TRANSMISSION. — The terms “network station’, “non-network station’, 
“satellite carrier’, and “secondary transmission” have the meanings given such 
terms under section 119(d). 

(5) NONCOMMERCIAL EDUCATIONAL BROADCAST STATION. — The term 
“noncommercial educational broadcast station” means a television broadcast 
station that is a noncommercial educational broadcast station as defined in 
section 397 of the Communications Act of 1934, as in effect on the date of 
the enactment of the Satellite Television Extension and Localism Act of 2010. 

(6) SUBSCRIBER. — The term “subscriber” means a person or entity that 
receives a secondary transmission service from a satellite carrier and pays a fee 
for the service, directly or indirectly, to the satellite carrier or to a distributor. 

(7) TELEVISION BROADCAST STATION. — The term “television broadcast 
station” — 

(A) means an over-the-air, commercial or noncommercial television 
broadcast station licensed by the Federal Communications Commission 
under subpart E of part 73 of title 47, Code of Federal Regulations, except 
that such term does not include a low-power or translator television station; 
and 


Copyright Law of the United States 145 


NOTES Subject Matter and Scope of Copyright 


(B) includes a television broadcast station licensed by an appropriate 
governmental authority of Canada or Mexico if the station broadcasts pri- 
marily in the English language and is a network station as defined in section 


119(d)(2)(A). 


Chapter1 - Notes 


1. In 1980, section 117 was amended in its entirety and given a new title. However, the table 
of sections was not changed to reflect the new title. Pub. L. No. 96-517, 94 Stat. 3015, 3028. 
In 1997, a technical amendment made that change. Pub. L. No. 105-80, 111 Stat. 1529, 1534. 

The Satellite Television Extension and Localism Act of 2010 Act amended the title for 
section 111 by adding “of broadcast programming by cable.” Pub. L. No. 111-175, 124 Stat. 1218, 
1231. It amended the title for section 119 by substituting “distant television programming 
by satellite” for “superstations and network stations for private home viewing.” Id., 12.4 Stat. 
1219. The Act also amended the title for section 122 by deleting “by satellite carriers within 
local markets” from the title and inserting “of local television programming by satellite.” Id., 
124 Stat. 1227. 

2. The Audio Home Recording Act of 1992 amended section 101 by inserting “Except as 
otherwise provided in this title,” at the beginning of the first sentence. Pub. L. No. 102-563, 
106 Stat. 4237, 4248. 

The Berne Convention Implementation Act of 1988 amended section 101 by adding a 
definition for “Berne Convention work.” Pub. L. No. 100-568, 102 Stat. 2853, 2854. In 1990, 
the Architectural Works Copyright Protection Act amended the definition of “Berne Con- 
vention work” by adding paragraph (5). Pub. L. No. 101-650, 104 Stat. 5089, 5133. The WIPO 
Copyright and Performances and Phonograms Treaties Implementation Act of 1998 deleted 
the definition of “Berne Convention work” from section 101. Pub. L. No. 105-304, 112 Stat. 
2860, 2861. The definition of “Berne Convention work,’ as deleted, is contained in Appendix Q. 

3. In 1990, the Architectural Works Copyright Protection Act amended section 101 by 
adding the definition for “architectural work.” Pub. L. No. 101-650, 104 Stat. 5089, 5133. That 
Act states that the definition is applicable to “any architectural work that, on the date of the 
enactment of this Act, is unconstructed and embodied in unpublished plans or drawings, 
except that protection for such architectural work under Title 17, United States Code, by 
virtue of the amendments made by this title, shall terminate on December 31, 2002, unless 
the work is constructed by that date.” 

4. The Berne Convention Implementation Act of 1988 amended section 101 by adding the 
definition of “Berne Convention.” Pub. L. No. 100-568, 102 Stat. 2853, 2854. 

5. In 1980, the definition of “computer program” was added to section 101 and placed at 
the end. Pub. L. No. 96-517, 94 Stat. 3015, 3028. The Intellectual Property and High Technol- 
ogy Technical Amendments Act of 2002 amended section 101 by moving the definition for 
computer program from the end of section 101 to be in alphabetical order, after “compila- 
tion.” Pub. L. No. 107-273, 116 Stat. 1758, 1909. 

6. The Copyright Royalty and Distribution Reform Act of 2004 amended section 101 by 
adding the definition for “Copyright Royalty Judge.” That Act inserted the definition in the 
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wrong alphabetical order, placing it after “copies,” instead of “copyright owner.” Pub. L. No. 
108-419, 118 Stat. 2341, 2361. A technical correction in the Copyright Cleanup, Clarification, 
and Corrections Act of 2010 put it after the definition for copyright owner. Pub. L. No. 111- 
295, 124 Stat. 3180, 3181. 

7. The Digital Performance Right in Sound Recordings Act of 1995 amended section 
101 by adding the definition of “digital transmission.” Pub. L. No.104-39, 109 Stat. 336, 348. 

8. The Fairness in Music Licensing Act of 1998 amended section 101 by adding the defini- 
tion of “establishment.” Pub. L. No. 105-298, 112 Stat. 2827, 2833. 

g. In 1997, the No Electronic Theft (NET) Act amended section 101 by adding the defini- 
tion for “financial gain.” Pub. L. No. 105-147, 111 Stat. 2678. 

10. The Fairness in Music Licensing Act of 1998 amended section 101 by adding the defi- 
nition for “food service or drinking establishment.” It inserted the definition in the wrong 
alphabetical order, placing it after “establishment” instead of “fixed.” Pub. L. No. 105-298, 
112 Stat. 2827, 2833. A technical correction in the Copyright Cleanup, Clarification, and 
Corrections Act of 2010 placed it after the definition for fixed. Pub. L. No. 111-295, 124 Stat. 
3180, 3181. 

11. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 amended section 101 by adding the definition of “Geneva Phonograms Conven- 
tion.” Pub. L. No. 105-304, 112 Stat. 2860, 2861. 

12. The Fairness in Music Licensing Act of 1998 amended section 101 by adding the defini- 
tion of “gross square feet of space.” Pub. L. No. 105-298, 112 Stat. 2827, 2833. 

13. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that paragraph (5) of the definition of “international agreement” take 
effect upon entry into force of the WIPO Copyright Treaty with respect to the United States, 
which occurred March 6, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

14. The WIPO Copyright and Performances and Phonograms Treaties Implementa- 
tion Act of 1998 requires that paragraph (6) of the definition of “international agreement” 
take effect upon entry into force of the WIPO Performances and Phonograms Treaty with 
respect to the United States, which occurred May 20, 2002. Pub. L. No. 105-304, 112 Stat. 
2860, 2877. 

15. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 amended section 101 by adding the definition of “international agreement.” Pub. 
L. No. 105-304, 112 Stat. 2860, 2861. 

16. The Artists’ Rights and Theft Prevention Act of 2005 amended section 101 by adding 
the definition for “motion picture exhibition facility.” That Act inserted the definition in the 
wrong alphabetical order, placing it after “motion pictures,” instead of before. Pub. L. No. 
109-9, 119 Stat. 218, 220. A technical correction in the Copyright Cleanup, Clarification, and 
Corrections Act of 2010 put it after the definition for “literary works.” Pub. L. No. 111-295, 
124 Stat. 3180, 3181. 

17. The Fairness in Music Licensing Act of 1998 amended section 101 by adding the defini- 
tion of “performing rights society.” Pub. L. No. 105-298, 112 Stat. 2827, 2833. 

18. The Berne Convention Implementation Act of 1988 amended the definition of “picto- 
rial, graphic, and sculptural works” by inserting “diagrams, models, and technical drawings, 
including architectural plans” in the first sentence, in lieu of “technical drawings, diagrams, 
and models.” Pub. L. No. 100-568, 102 Stat. 2853, 2854. 
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19. The Fairness in Music Licensing Act of 1998 amended section 101 by adding the defi- 
nition of “proprietor.” Pub. L. No. 105-298, 112 Stat. 2827, 2833. In 1999, a technical amend- 
ment added the phrase “For purposes of section 513,” to the beginning of the definition of 

“proprietor.” Pub. L. No. 106-44, 113 Stat. 221, 222. 
20. The Copyright Renewal Act of 1992 amended section 101 by adding the definition of 
“registration.” Pub. L. No. 102-307, 106 Stat. 264, 266. 

21. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 amended section 101 by adding the definition of “treaty party.” Pub. L. No. 105- 
304, 112 Stat. 2860, 2861. 

22. The Berne Convention Implementation Act of 1988 amended section 101 by adding 
the definition of “country of origin” of a Berne Convention work, for purposes of section 
411. Pub. L. No. 100-568, 102 Stat. 2853, 2854. The WIPO Copyright and Performances and 
Phonograms Treaties Implementation Act of 1998 amended that definition by changing it 
to a definition for “United States work,” for purposes of section 411. Pub. L. No. 105-304, 112 
Stat. 2860, 2861. In 1999, a technical amendment moved the definition of “United States 
work” to place it in alphabetical order, after the definition for “United States.” Pub. L. No. 
106-44, 113 Stat. 221, 222. 

23. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 amended section 101 by adding the definition of “WIPO Copyright Treaty.” Pub. 
L. No. 105-304, 112 Stat. 2860, 2861. That definition is required to take effect upon entry 
into force of the WIPO Copyright Treaty with respect to the United States, which occurred 
March 6, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

24. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 amended section 101 by adding the definition of “WIPO Performances and Pho- 
nograms Treaty.” Pub. L. No. 105-304, 112 Stat. 2860, 2862. That definition is required to take 
effect upon entry into force of the WIPO Performances and Phonograms Treaty with respect 
to the United States, which occurred May 20, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

25. The Visual Artists Rights Act of 1990 amended section 101 by adding the definition 
of “work of visual art.” Pub. L. No. 101-650, 104 Stat. 5089, 5128. 

26. The Satellite Home Viewer Improvement Act of 1999 amended the definition of “a 
work made for hire” by inserting “as a sound recording” after “audiovisual work.” Pub. L. No. 
106-113, 113 Stat. 1501, app. I at 1501A-544. The Work Made for Hire and Copyright Correc- 
tions Act of 2000 amended the definition of “work made for hire” by deleting “as a sound 
recording” after “audiovisual work.” Pub. L. No. 106-379, 114 Stat. 1444. The Act also added 
a second paragraph to part (2) of that definition. Id. These changes are effective retroactively, 
as of November 29, 1999. 

27. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 amended section 101 by adding the definitions of “WTO Agreement” and “WTO 
member country,” thereby transferring those definitions to section 101 from section 104A. 
Pub. L. No. 105-304, 112 Stat. 2860, 2862. See also note 31, infra. 

28. In 1990, the Architectural Works Copyright Protection Act amended subsection 
102(a) by adding at the end thereof paragraph (8). Pub. L. No. 101-650, 104 Stat. 5089, 5133. 

29. The Berne Convention Implementation Act of 1988 amended section 104(b) by re- 
designating paragraph (4) as paragraph (5), by inserting after paragraph (3) a new paragraph 
(4), and by adding subsection (c) at the end. Pub. L. No. 100-568, 102 Stat. 2853, 2855. The 
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WIPO Copyright and Performances and Phonograms Treaties Implementation Act of 1998 
amended section 104 as follows: 1) by amending subsection (b) to redesignate paragraphs 
(3) and (5) as (5) and (6), respectively, and by adding a new paragraph (3); 2) by amending 
section 104(b), throughout; and 3) by adding section 104(d). Pub. L. No. 105-304, 112 Stat. 
2860, 2862. 

30. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that subsection (d), regarding the effect of phonograms treaties, take 
effect upon entry into force of the WIPO Performances and Phonograms Treaty with respect 
to the United States, which occurred May 20, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

31. In 1993, the North American Free Trade Agreement Implementation Act added sec- 
tion 104A. Pub. L. No. 103-182, 107 Stat. 2057, 2115. In 1994, the Uruguay Round Agreements 
Act amended section 104A in its entirety with an amendment in the nature of a substitute. 
Pub. L. No. 103-465, 108 Stat. 4809, 4976. On November 13, 1997, section 104A was amended 
by replacing subsection (d)(3)(A), by striking the last sentence of subsection (e)(1)(B)(ii), and 
by rewriting paragraphs (2) and (3) of subsection (h). Pub. L. No. 105-80, 111 Stat. 1529, 1530. 
The WIPO Copyright and Performances and Phonograms Treaties Implementation Act of 
1998 amended section 104A by rewriting paragraphs (1) and (3) of subsection (h); by adding 
subparagraph (E) to subsection (h)(6); and by amending subsection (h)(8)(B)(1). Pub. L. No. 
105-304, 112 Stat. 2860, 2862. That Act also deleted paragraph (9), thereby transferring the 
definitions for “WTO Agreement” and “WTO member country” from section 104A to sec- 
tion 101. Pub. L. No. 105-304, 112 Stat. 2860, 2863. See also note 27, supra. 

32. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that subparagraph (C) of the definition of “date of adherence or proc- 
lamation” take effect upon entry into force of the WIPO Copyright Treaty with respect to 
the United States, which occurred March 6, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

33. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that subparagraph (D) of the definition of “date of adherence or proc- 
lamation” take effect upon entry into force of the WIPO Performances and Phonograms 
Treaty with respect to the United States, which occurred May 20, 2002. Pub. L. No. 105-304, 
112 Stat. 2860, 2877. 

34. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that subparagraph (C) of the definition of “eligible country” take effect 
upon entry into force of the WIPO Copyright Treaty with respect to the United States, which 
occurred March 6, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

35. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that subparagraph (D) of the definition of “eligible country” take effect 
upon entry into force of the WIPO Performance and Phonograms Treaty with respect to 
the United States, which occurred May 20, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

36. The WIPO Copyright and Performances and Phonograms Treaties Implementation 
Act of 1998 requires that subparagraph (E) of the definition of “restored work” take effect 
upon entry into force of the WIPO Performances and Phonograms Treaty with respect to 
the United States, which occurred May 20, 2002. Pub. L. No. 105-304, 112 Stat. 2860, 2877. 

37. In 1968, the Standard Reference Data Act provided an exception to section 105, Pub. 
L. No. 90-396, 82 Stat. 339. Section 6 of that act amended Title 15 of the United States 
Code by authorizing the Secretary of Commerce, at 15 U.S.C. 290, to secure copyright and 
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renewal thereof on behalf of the United States as author or proprietor “in all or any part 
of any standard reference data which he prepares or makes available under this chapter,” 
and to “authorize the reproduction and publication thereof by others.” See also section 

105(f) of the Transitional and Supplementary Provisions of the Copyright Act of 1976, in 

Appendix A. Pub. L. No. 94-553, 90 Stat. 2541. 

Concerning the liability of the United States Government for copyright infringement, 
also see 28 U.S.C. 1498. Title 28 of the United States Code is entitled “Judiciary and Judicial 
Procedure,” included in the appendices to this volume. 

In 2019, the National Defense Authorization Act of Fiscal Year 2020 amended section 
105 by adding “(a) IN GENERAL. —” before “Copyright”; and by adding new subsections (b), 
(c), and (c). Pub. L. No. 116-92, 133 Stat. 1198. 

38. When the National Defense Authorization Act of Fiscal Year 2020 added three new 
subsections to section 105, it designated them (b), (c), and (c). But for this typographical error, 
the third new subsection would have been designated as (d). 

39. The Digital Performance Right in Sound Recordings Act of 1995 amended section 106 
by adding paragraph (6). Pub. L. No. 104-39, 109 Stat. 336. In 1999, a technical amendment 
substituted “121” for “120.” Pub. L. No. 106-44, 113 Stat. 221, 222. The Intellectual Property and 
High Technology Technical Amendments Act of 2002 amended section 106 by substituting 
sections “107 through 122” for “107 through 121.” Pub. L. No. 107-273, 116 Stat. 1758, 1909. 

40. The Visual Artists Rights Act of 1990 added section 106A. Pub. L. No. 101-650, 104 
Stat. 5089, 5128. The Act states that, generally, section 106A is to take effect 6 months after 
its date of enactment, December 1, 1990, and that the rights created by section 106A shall 
apply to (1) works created before such effective date but title to which has not, as of such ef- 
fective date, been transferred from the author and (2) works created on or after such effective 
date, but shall not apply to any destruction, distortion, mutilation, or other modification 
(as described in section 106A(a)(3)) of any work which occurred before such effective date. 
See also, note 3, chapter 3. 

41. The Visual Artists Rights Act of 1990 amended section 107 by adding the reference to 
section 106A. Pub. L. No. 101-650, 104 Stat. 5089, 5132. In 1992, section 107 was also amended 
to add the last sentence. Pub. L. No. 102-492, 106 Stat. 3145. 

42. The Copyright Amendments Act of 1992 amended section 108 by repealing subsection 
(i) in its entirety. Pub. L. No. 102-307, 106 Stat. 264, 272. In 1998, the Sonny Bono Copyright 
Term Extension Act amended section 108 by redesignating subsection (h) as (i) and adding 
a new subsection (h). Pub. L. No. 105-298, 112 Stat. 2827, 2829. Also in 1998, the Digital Mil- 
lennium Copyright Act amended section 108 by making changes in subsections (a), (b), and 
(c). Pub. L. No. 105-304, 112 Stat. 2860, 2889. 

In 2005, the Preservation of Orphan Works Act amended subsection 108(i) by adding 
a reference to subsection (h). It substituted “(b), (c), and (h)” for “(b) and (c).” Pub. L. No. 
109-9, 119 Stat. 218, 226, 227. 

43. The Record Rental Amendment of 1984 amended section 109 by redesignating subsec- 
tions (b) and (c) as subsections (c) and (d), respectively, and by inserting a new subsection (b) 
after subsection (a). Pub. L. No. 98-450, 98 Stat. 1727. Section 4(b) of the Act states that the 
provisions of section 109(b), as added by section 2 of the Act, “shall not affect the right of 
an owner of a particular phonorecord of a sound recording, who acquired such ownership 
before [October 4, 1984], to dispose of the possession of that particular phonorecord on or 
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after such date of enactment in any manner permitted by section 109 of title 17, United States 
Code, as in effect on the day before the date of the enactment of this Act.” Pub. L. No. 98-450, 
98 Stat. 1727, 1728. Section 4(c) of the Act also states that the amendments “shall not apply to 
rentals, leasings, lendings (or acts or practices in the nature of rentals, leasings, or lendings) 
occurring after the date which is 13 years after [October 4, 1984].” In 1988, the Record Rental 
Amendment Act of 1984 was amended to extend the time period in section 4(c) from 5 years 
to 13 years. Pub. L. No. 100-617, 102 Stat. 3194. In 1993, the North American Free Trade 
Agreement Implementation Act repealed section 4(c) of the Record Rental Amendment of 
1984. Pub. L. No. 103-182, 107 Stat. 2057, 2114. Also in 1988, technical amendments to section 
109(d) inserted “(c)” in lieu of “(b)” and substituted “copyright” in lieu of “coyright.” Pub. L. 
No. 100-617, 102 Stat. 3194. 

The Computer Software Rental Amendments Act of 1990 amended section 109(b) as 
follows: 1) paragraphs (2) and (3) were redesignated as paragraphs (3) and (4), respectively; 
2) paragraph (1) was struck out and new paragraphs (1) and (2) were inserted in lieu thereof; 
and 3) paragraph (4), as redesignated, was amended in its entirety with a new paragraph (4) 
inserted in lieu thereof. Pub. L. No. 101-650, 104 Stat. 5089, 5134. The Act states that section 
109(b), as amended, “shall not affect the right of a person in possession of a particular copy 
of a computer program, who acquired such copy before the date of the enactment of this Act, 
to dispose of the possession of that copy on or after such date of enactment in any manner 
permitted by section 109 of title 17, United States Code, as in effect on the day before such 
date of enactment.” The Act also states that the amendments made to section 109(b) “shall 
not apply to rentals, leasings, or lendings (or acts or practices in the nature of rentals, leasings, 
or lendings) occurring on or after October 1, 1997.” However, this limitation, which is set 
forth in the first sentence of section 804 (c) of the Computer Software Rental Amendments 
Act of 1990, at 104 Stat. 5136, was subsequently deleted in 1994 by the Uruguay Round Agree- 
ments Act. Pub. L. No. 103-465, 108 Stat. 4809, 4974. 

The Computer Software Rental Amendments Act of 1990 also amended section 109 by 
adding at the end thereof subsection (e). Pub. L. No. 101-650, 104 Stat. 5089, 5135. That Act 
states that the provisions contained in the new subsection (e) shall take effect 1 year after 
its date of enactment. It was enacted on December 1, 1990. The Act also states that such 
amendments so made “shall not apply to public performances or displays that occur on or 
after October 1, 1995.” 

In 1994, the Uruguay Round Agreements Act amended section 109(a) by adding the 
second sentence, which begins with “Notwithstanding the preceding sentence.” Pub. L. No. 
103-465, 108 Stat. 4809, 4981. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended part (4) of subsection 109(b) by removing the reference to section 509 (which was 
repealed). Pub. L. No. 110-403, 122 Stat. 4256, 4264. 

44. In 1988, the Extension of Record Rental Amendment amended section 110 by adding 
paragraph (10). Pub. L. No. 97-366, 96 Stat. 1759. In 1997, the Technical Corrections to the 
Satellite Home Viewer Act amended section 110 by inserting a semicolon in lieu of the period 
at the end of paragraph (8); by inserting “; and” in lieu of the period at the end of paragraph 
(9); and by inserting “(4)” in lieu of “4 above” in paragraph (10). Pub. L. No. 105-80, 111 Stat. 
1529, 1534. The Fairness in Music Licensing Act of 1998 amended section 110, in paragraph 5, 
by adding subparagraph (B) and by making conforming amendments to subparagraph (A); 
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by adding the phrase “or of the audiovisual or other devices utilized in such performance” 
to paragraph 7; and by adding the last paragraph to section 110 that begins “The exemptions 

provided under paragraph (5).” Pub. L. No. 105-298, 112 Stat. 2827, 2830. In 1999, a techni- 
cal amendment made corrections to conform paragraph designations that were affected by 

amendments previously made by the Fairness in Music Licensing Act of 1998. Pub. L. No. 
106-44, 113 Stat. 221. The Technology, Education, and Copyright Harmonization Act of 2002 

amended section 110 by substituting new language for paragraph 110(2) and by adding all 

the language at the end of section 110 that concerns paragraph 110(2). Pub. L. No. 107-273, 
116 Stat. 1758, 1910. 

The Family Movie Act of 2005 amended section 110 by adding paragraph (11) and by 
adding a new paragraph at the end of that section. Pub. L. No. 109-9, 119 Stat. 218, 223. 

45. Throughout section 111 the date of enactment of the Satellite Television and Local- 
ism Act of 2010 (STELA) is incorporated by reference. STELA was enacted on May 27, 2010. 
Pub. L. No. 111-175, 124 Stat. 1218. There are also references to the date of enactment for the 
Copyright Act of 1976, which is October 19, 1976. Pub. L. No. 94-553, 90 Stat. 2541. 

In 1986, section 111(d) was amended by striking out paragraph (1) and by redesignating 
paragraphs (2), (3), (4), and (5) as paragraphs (1), (2), (3), and (4), respectively. Pub. L. 99-397, 
100 Stat. 848. Also, in 1986, section 111(f) was amended by substituting “subsection (d)(1)” 
for “subsection (d)(2)” in the last sentence of the definition of “secondary transmission” and 
by adding a new sentence after the first sentence in the definition of “local service area of a 
primary transmitter.” Pub. L. No. 99-397, 100 Stat. 848. 

The Satellite Home Viewer Act of 1988 amended subsection 111(a) by striking “or” at the 
end of paragraph (3), by redesignating paragraph (4) as paragraph (5), and by inserting a new 
paragraph (4). Pub. L. No. 100-667, 102 Stat. 3935, 3949. That Act also amended section (d)(1) 
(A) by adding the second sentence, which begins with “In determining the total number.” Id. 

The Copyright Royalty Tribunal Reform Act of 1993 amended section 111(d) by substituting 

“Librarian of Congress” for “Copyright Royalty Tribunal” where appropriate, by inserting a 
new sentence in lieu of the second and third sentences of paragraph (2), and, in paragraph 
(4), by amending subparagraph (B) in its entirety. Pub. L. No. 103-198, 107 Stat. 2304, 2311. 

The Satellite Home Viewer Act of 1994 amended section 111(f) by inserting “microwave” 
after “wires, cables,” in the paragraph relating to the definition of “cable system” and by in- 
serting new matter after “April 15, 1976,” in the paragraph relating to the definition of “local 
service area of a primary transmitter.” Pub. L. No. 103-369, 108 Stat. 3477, 3480. That Act 
provides that the amendment “relating to the definition of the local service area of a primary 
transmitter, shall take effect on July 1, 1994.” Id. 

In 1995, the Digital Performance in Sound Recordings Act amended section 111(c)(1) 
by inserting “and section 114(d)” in the first sentence, after “of this subsection.” Pub. L. No. 
104-39, 109 Stat. 336, 348. 

The Satellite Home Viewer Improvement Act of 1999 amended section 111 by substituting 

“statutory” for “compulsory” and “programming” for “programing,” wherever they appeared. 
Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-543. The Act also amended sections 111(a) 
and (b) by inserting “performance or display of a work embodied in a primary transmis- 
sion” in lieu of “primary transmission embodying a performance or display of a work.” It 
amended paragraph (1) of section 111(c) by inserting “a performance or display of a work 
embodied in” after “by a cable system of” and by striking “and embodying a performance 
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or display of a work.” It amended subparagraphs (3) and (4) of section 111(a) by inserting “a 
performance or display of a work embodied in a primary transmission’ in lieu of “a primary 
transmission” and by striking “and embodying a performance or display of a work.” Id. 

The Copyright Royalty and Distribution Reform Act of 2004 made amendments to sub- 
section 111(d) to conform it to revised chapter 8, substituting “Copyright Royalty Judges” for 

“Librarian of Congress” where appropriate, along with making other conforming amend- 
ments. Pub. L. No. 108-419, 118 Stat. 2341, 2361. The Satellite Home Viewer Extension and 
Reauthorization Act of 2004 amended section 111 by deleting “for private home viewing” in 
subsections (a)(4) and (d)(1)(A). Pub. L. No. 108-447, 118 Stat. 2809, 3393, 3406. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
section 111(d)(2) by substituting “upon authorization by the Copyright Royalty Judges” for 
everything in the second sentence after “Librarian of Congress”; by substituting new text 
for the second sentence of (4)(B); by making a technical correction in the last sentence of 
(4)(B) to change “finds” to “find”; and by revising (4)(C) in its entirety. Pub. L. No. 109-303, 
120 Stat. 1478, 1481. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended section 111 by deleting all references to section 509 (which was repealed). Pub. L. 
No. 110-403, 122 Stat. 4256, 4264. 

The Satellite Television Extension and Localism Act of 2010 amended subsection 111(d)(1) 
by deleting subparagraphs (B) through (D) and replacing them with new subparagraphs (B) 
through (G); by amending paragraph 111(d)(2) to insert the parenthetical language in the first 
sentence; and by adding new paragraphs (5) through (7). Pub. L. No. 111-175, 124 Stat. 1218, 
1232-35. It amended subsection 111(f) by numbering the previously undesignated paragraphs 
and adding subtitles to them; by substituting new language for the definition for primary 
transmissions; by amending the definition for local service area of a primary transmitter; by 
substituting new provisions to define distant signal equivalent, network station, independent 
station, and noncommercial educational station; and by adding definitions for primary 
stream, primary transmitter, multicast stream, simulcast, subscriber, and subscribe. Id., at 
124 Stat. 1235-38. The Act also added “of broadcast programming by cable” to the section 
title and made perfecting, technical, and clarifying amendments throughout section 111. Id. 

The STELA Reauthorization Act of 2014 substantially amended the second sentence of 
section 111(f)(4), which defines the “local service area of a primary transmitter” for low power 
television stations, and made technical corrections. Pub. L. No. 113-200, 128 Stat. 2059, 2067. 

46. Royalty rates specified by the compulsory licensing provisions of this section are 
subject to adjustment by Copyright Royalty Judges appointed by the Librarian of Congress 
in accordance with the provisions of chapter 8 of Title 17, United States Code, as amended by 
the Copyright Royalty and Distribution Reform Act of 2004, Pub. L. No. 108-419, 118 Stat. 
2341. See chapter 8, infra. Regulations for adjusting royalty rates may be found in subchapter 
B of chapter 11, Title 37, Code of Federal Regulations. 

47. In 1998, the Digital Millennium Copyright Act amended section 112 by redesignating 
subsection (a) as subsection (a)(1); by redesignating former sections (a)(1), (a)(2), and (a)(3) 
as subsections (a)(1)(A), (a)(1)(B), and (a)(1)(C), respectively; by adding subsection (a)(2); and 
by amending the language in new subsection (a)(1). Pub. L. No. 105-304, 112 Stat. 2860, 2888. 
The Digital Millennium Copyright Act also amended section 112 by redesignating subsec- 
tion (e) as subsection (f) and adding a new subsection (e). Pub. L. No. 105-304, 112 Stat. 2860, 


Copyright Law of the United States 153 


NOTES Subject Matter and Scope of Copyright 


2899. In 1999, a technical amendment to section 112(e) redesignated paragraphs (3) through 
(10) as (2) through (9) and corrected the paragraph references throughout that section to 
conform to those redesignations. Pub. L. No. 106-44, 113 Stat. 221. The Technology, Educa- 
tion, and Copyright Harmonization Act of 2002 amended section 112 by redesignating sub- 
section 112(f) as 112(g) and adding a new paragraph (f). Pub. L. No. 107-273, 116 Stat. 1758, 1912. 

The Copyright Royalty and Distribution Reform Act of 2004 amended subsection 112(e) 
to conform it to revised chapter 8, by substituting new language for the first sentences of 
paragraphs (3) and (4); by deleting paragraph (6) and renumbering paragraphs (7) through 
(9) as (6) through (8); by changing references to the “Librarian of Congress” to “Copyright 
Royalty Judges,” with corresponding grammatical changes, throughout; and by striking 
references to negotiations in paragraphs (3) and (4) along with making other conforming 
amendments. Pub. L. No. 108-419, 118 Stat. 2341, 2361. 

48. The Visual Artists Rights Act of 1990 amended section 113 by adding subsection (d) 
at the end thereof. Pub. L. No. 101-650, 104 Stat. 5089, 5130. 

49. The Digital Performance Right in Sound Recordings Act of 1995 amended section 114 
as follows: 1) in subsection (a), by striking “and (3)” and inserting in lieu thereof “(3) and (6)”; 
2) in subsection (b) in the first sentence, by striking “phonorecords, or of copies of motion 
pictures and other audiovisual works,” and inserting “phonorecords or copies”; and 3) by 
striking subsection (d) and inserting in lieu thereof new subsections (d), (e), (f), (g), (h), (i), 
and (j). Pub. L. No. 104-39, 109 Stat. 336. In 1997, subsection 114(f) was amended in para- 
graph (1) by inserting all the text that appears after “December 31, 2000” and in paragraph (2) 
by striking “and publish in the Federal Register.” Pub. L. No. 105-80, 111 Stat. 1529, 1531. 

In 1998, the Digital Millennium Copyright Act amended section 114(d) by replacing para- 
graphs (1)(A) and (2) with amendments in the nature of substitutes. Pub. L. No. 105-304, 112 
Stat. 2860, 2890. That Act also amended section 114(f) by revising the title; by redesignating 
paragraph (1) as paragraph (1)(A); by adding paragraph (1)(B) in lieu of paragraphs (2), (3), 
(4), and (5); and by amending the language in newly designated paragraph (1)(A), including 
revising the effective date from December 31, 2000, to December 31, 2001. Pub. L. No. 105- 
304, 112 Stat. 2860, 2894. The Digital Millennium Copyright Act also amended subsection 
114(g) by substituting “transmission” in lieu of “subscription transmission,” wherever it ap- 
pears and, in the first sentence in paragraph (g)(1), by substituting “transmission licensed 
under a statutory license” in lieu of “subscription transmission licensed.” Pub. L. No. 105-304, 
112 Stat. 2860, 2897. That Act also amended subsection 114(j) by redesignating paragraphs (2), 
(3), (5), (6), (7), and (8) as (3), (5), (9), (12), (13), and (14), respectively; by amending paragraphs 
(4) and (9) in their entirety and redesignating them as paragraphs (7) and (15), respectively; 
and by adding new definitions, including paragraph (2) defining “archived program,” para- 
graph (4) defining “continuous program,” paragraph (6) defining “eligible nonsubscription 
transmission,” paragraph (8) defining “new subscription service,” paragraph (10) defining 

“preexisting satellite digital audio radio service,’ and paragraph (11) defining “preexisting 
subscription service.” Pub. L. No. 105-304, 112 Stat. 2860, 2897. 

The Small Webcaster Settlement Act of 2002 amended section 114 by adding paragraph 
(5) to subsection 114(f), by amending paragraph 114(g)(2), and by adding paragraph 114(g) 
(3). Pub. L. No. 107-321, 116 Stat. 2780, 2781 and 2784. 

The Copyright Royalty and Distribution Reform Act of 2004 amended subsection 114(f) to 
conform it to revised chapter 8, by substituting new language for the first sentences of sub- 
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paragraphs (1)(A), (1)(B), (2)(A), and (2)(B); by substituting new language for subparagraphs 
(1)(C) and (2)(C); by changing references to the “Librarian of Congress” in paragraphs (1), (2), 
(3), and (4) to “Copyright Royalty Judges,” and making corresponding grammatical changes; 
by striking references to negotiations in paragraphs (1), (2), (3), and (4) and replacing with 
corresponding grammatical changes and conforming language; and by adding new language 
at the end of subparagraph (4)(A). Pub. L. No. 108-419, 118 Stat. 23.41, 2362-2364. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
section 114 by substituting new text after “proceedings are to be commenced” in the first 
sentence in (f)(1)(A); by amending (2)(A) in its entirety; and by inserting “described in” in the 
last sentence of (2)(B) which repeats an amendment already made by the Copyright Royalty 
and Distribution Reform Act of 2004, Pub. L. No. 108 419, 118 Stat. 2341, 2364. Pub. L. No. 
109-303, 120 Stat. 1478, 1481-82. 

The Webcaster Settlement Act of 2008 amended part (5) of subsection 114(f) by deleting 
“small” wherever it appears before “commercial webcasters.” Pub. L. No. 110-435, 122 Stat. 
4974. The Webcaster Settlement Act of 2008 also amended subpart (5)(A) by substituting 
“for a period of not more than 11 years beginning on January 1, 2005” for “during the period 
beginning on October 28, 1998, and ending on December 31, 2004,” by substituting “the 
Copyright Royalty Judges” in place of references to the copyright arbitration royalty panel 

and the Librarian of Congress and by changing “shall” to “may” at the beginning of the 
second sentence. Id. It amended subpart (5)(C) by adding a sentence at the end that states, 
“This subparagraph shall not apply to the extent that the receiving agent and a webcaster that 
is party to an agreement entered into pursuant to subparagraph (A) expressly authorize the 
submission of the agreement in a proceeding under this subsection.” Id. It amended subpart 
(5)(D) by changing the reference in the first sentence from “the Small Webcaster Settlement 
Act of 2002” to “the Webcaster Settlement Act of 2008” and by substituting “Copyright Roy- 
alty Judges of May 1, 2007” for “Librarian of Congress of July 8, 2002.” Id. It also amended 
subpart (5)(F) by substituting “February 15, 2009” for “December 15, 2002, except with re- 
spect to noncommercial webcasters for whom the authority shall expire May 31, 2003.” Id. 

The Webcaster Settlement Act of 2009 amended section 114 by adding a reference to 
itself in the first sentence of subpart (f)(5)(D); by deleting this text: “to make eligible non- 

subscription transmissions and ephemeral recordings” at the end of subpart (f)(5)(E)(iii); 
and, in subpart (f)(5)(F), by changing the expiration to 11:59 p.m. on July 30, 2009, which 
is 30 days after the Webcaster Settlement Act of 2009 was enacted on June 30, 2009. Pub. L. 
No. 111-36, 123 Stat. 1926. 

A technical correction in the Copyright Cleanup, Clarification, and Corrections Act of 
2010 amended section 114(b) to change the reference from “section 118(g)” to “section 118(f).” 

Pub. L. No. 111-295, 124 Stat. 3180, 3181. It also amended subparagraph 114(f)(2)(C) by sub- 
stituting “eligible nonsubscription services and new subscription services” for “preexisting 
subscription digital audio transmission services or preexisting satellite digital radio audio 
services.” Id. 

In 2018, the Orrin G. Hatch-Bob Goodlatte Music Modernization Act amended sec- 
tion 114(f) by replacing paragraph (1) in its entirety; deleting paragraph (2); redesignating 
paragraphs (3), (4), and (5) as paragraphs (2), (3), and (4), respectively; and, in paragraph (4) 
(C), replacing “under paragraph (4)” with “under paragraph (3).” Pub. L. No. 115-264, 132 
Stat. 3676, 3723-24, 25. The Act amended section 114(g) by adding “(5) LETTER OF DIREC- 
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TION.’; “(6) SOUND RECORDINGS FIXED BEFORE NOVEMBER 1, 1995.’; and “(7) PREEMP- 
TION OF STATE PROPERTY LAWS. to the end of the section. Pub. L. No. 115-264, 132 Stat. 
3676, 3737-38, 3740. Besides the changes described, the Act made technical and conforming 
amendments throughout section 114(g). Pub. L. No. 115-264, 132 Stat. 3676, 3740. The Act 
also repealed section 114(i). Pub. L. No. 115-264, 132 Stat. 3676, 3724. 

50. In 2018, the Orrin G. Hatch-Bob Goodlatte Music Modernization Act repealed sub- 
section 114(i), but did not provide for re-lettering the subsequent subsection. Pub. L. No. 
115-264, 132 Stat. 3676, 3724. 

51. The Record Rental Amendment of 1984 amended section 115 by redesignating para- 
graphs (3) and (4) of subsection (c) as paragraphs (4) and (5), respectively, and by adding a 
new paragraph (3). Pub. L. No. 98-450, 98 Stat. 1727. 

The Digital Performance Right in Sound Recordings Act of 1995 amended section 115 
as follows: 1) in the first sentence of subsection (a)(1), by striking “any other person” and 
inserting in lieu thereof “any other person, including those who make phonorecords or 
digital phonorecord deliveries,”; 2) in the second sentence of the same subsection, by in- 
serting before the period “including by means of a digital phonorecord delivery”; 3) in the 
second sentence of subsection (c)(2), by inserting “and other than as provided in paragraph 
(3),” after “For this purpose,”; 4) by redesignating paragraphs (3), (4), and (5) of subsection 
(c) as paragraphs (4), (5), and (6), respectively, and by inserting after paragraph (2) a new 
paragraph (3); and (5) by adding after subsection (c) a new subsection (d). Pub. L. No. 104-39, 
109 Stat. 336, 344. 

In 1997, section 115 was amended by striking “and publish in the Federal Register” in sub- 
paragraph 115(c)(3)(D). Pub. L. No. 105-80, 111 Stat. 1529, 1531. The same legislation also amend- 
ed section 115(c)(3)(E) by replacing the phrases “sections 106(1) and (3)” and “sections 106(1) 
and 106(3)” with “paragraphs (1) and (3) of section 106.” Pub. L. No. 105-80, 111 Stat. 1529, 1534. 

The Copyright Royalty and Distribution Reform Act of 2004 amended paragraph 115(c) 
(3) to conform it to revised chapter 8, by substituting new language for the first sentences of 
subparagraphs (3)(C) and (3)(D); by changing references to the “Librarian of Congress” in 
subparagraphs (3)(C), (3)(D), and (3)(E) to “Copyright Royalty Judges,” with corresponding 
grammatical changes; by striking references to negotiations in subparagraphs (3)(C) and 
(D) and making corresponding grammatical changes and conforming language; by delet- 
ing subparagraph (F); and by redesignating paragraphs (G) through (L) as paragraphs (F) 
through (K) with corresponding technical changes in subparagraphs (A), (B), and (E) to 
conform references to the subparagraphs subject to that redesignation. Pub. L. No. 108-419, 
118 Stat. 2341, 2364-2365. The Copyright Royalty and Distribution Act of 2004 also amended 
the first sentence of subparagraph 115(c)(3)(B) by substituting “section” for “paragraph” and 
by inserting “on a nonexclusive basis” after “common agents.” Id. at 2364. It also amended 
subparagraph 115(c)(3)(E) by inserting “as to digital phonorecord deliveries” after “shall be 
given effect.” Id. at 2365. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
115(c)(3)(B) by inserting “this subparagraph and subparagraphs (C) through (E)” in lieu of 

“subparagraphs (B) through (F).” The Act also amended the third sentence of 115(c)(3)(D) 
by inserting “in subparagraphs (B) and (C)” after “described”; and 115(c)(3)(E)(i) and (ii)(I) 
by substituting “(C) and (D)” for “(C) or (D)” wherever it appears. Pub. L. No. 109-303, 120 
Stat. 1478, 1482. 
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The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended subparts (3)(G)(i) and (6) of subsection 115(c) by removing the reference to sec- 
tion 509 (which was repealed). Pub. L. No. 110-403, 122 Stat. 4256, 4264. 

In 2018, the Orrin G. Hatch-Bob Goodlatte Music Modernization Act amended sec- 
tion 115(a) by inserting “In GENERAL” after “AVAILABILITY AND SCOPE OF COMPULSORY 
LicENSE” in the subsection heading; replacing paragraph (1) in its entirety; and deleting “A 
compulsory license” and inserting “MusicAL ARRANGEMENT. —A compulsory license” in 
paragraph (2). Pub. L. No. 115-264, 132 Stat. 3676, 3677-78. The Act also amended subsec- 
tions (b), (c), and (d) in their entirety by substituting new language and added a new subsec- 
tion (e). Pub. L. No. 115-264, 132 Stat. 3676, 3678-3721. 

52. See note 46, supra. 

53. There was a minor drafting error for this text in the Prioritizing Resources and Or- 
ganization for Intellectual Property Act of 2008. Pub. L. No. 110-403, 122 Stat. 4256, 5264. 
To delete the reference to “and section 509,” it deleted “and 509,” thereby, technically, not 
including the word “section” in the amendment. A technical amendment in the Copyright 
Cleanup, Clarification, and Corrections Act of 2010 corrected this error. Pub. L. No. 111-295, 
124 Stat. 3180, 3181. 

54. The Berne Convention Implementation Act of 1988 added section 116A. Pub. L. No. 
100-568, 102 Stat. 2853, 2855. The Copyright Royalty Tribunal Reform Act of 1993 redesig- 
nated section 116A as section 116; repealed the preexisting section 116; in the redesignated 
section 116, struck subsections (b), (e), (f), and (g), and redesignated subsections (c) and (d) 
as subsections (b) and (c), respectively; and substituted, where appropriate, “Librarian of 
Congress” or “copyright arbitration royalty panel” for “Copyright Royalty Tribunal.” Pub. L. 
No. 103-198, 107 Stat. 2304, 2309. In 1997, section 116 was amended by rewriting subsection 
(b)(2) and by adding a new subsection (d). Pub. L. No. 105-80, 111 Stat. 1529, 1531. 

The Copyright Royalty and Distribution Reform Act of 2004 amended section 116 to 
conform it to revised chapter 8, by substituting new language for subsection (b)(2); by 
changing the title of subsection (c) to “License Agreements Superior to Determinations by 
Copyright Royalty Judges” from “License Agreements Superior to Copyright Arbitration 
Royalty Panel Determinations”; and, in subsection (c), by striking “copyright arbitration 
royalty panel” and replacing it with “Copyright Royalty Judges.” Pub. L. No. 108-419, 118 
Stat. 2341, 2365. 

55. In 1980, section 117 was amended in its entirety. Pub. L. No. 96-517, 94 Stat. 3015, 3028. 
In 1998, the Computer Maintenance Competition Assurance Act amended section 117 by 
inserting headings for subsections (a) and (b) and by adding subsections (c) and (d). Pub. L. 
No. 105-304, 112 Stat. 2860, 2887. 

56. The Copyright Royalty Tribunal Reform Act of 1993 amended section 118 by striking 
the first two sentences of subsection (b), by substituting a new first sentence in paragraph 
(3), and by making general conforming amendments throughout. Pub. L. 103-198, 107 Stat. 
2304, 2309. In 1999, a technical amendment deleted paragraph (2) from section 118(e). Pub. 
L. No. 106-44, 113 Stat. 221, 222. The Intellectual Property and High Technology Technical 
Amendments Act of 2002 amended section 118 by deleting “to it” in the second sentence in 
subsection (b)(1). Pub. L. No. 107-273, 116 Stat. 1758, 1909. 

The Copyright Royalty and Distribution Reform Act of 2004 amended section 118 to 
conform it to revised chapter 8, by deleting the last sentence in paragraph (b)(1); by revising 
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paragraph (b)(2) by rewriting the end of sentence after “determination by the”; by substitut- 
ing new language for the first sentence of paragraph (3), thereby, creating new paragraphs (3) 
and (4); by deleting subsection (c) and redesignating sections (d) through (g) as (c) through 
(f) with a corresponding technical change in section (f) to refer to “subsection (c)” instead of 

“subsection (d)”; and by changing references to the “Librarian of Congress” in subsections (b) 
and (d), as redesignated, to “Copyright Royalty Judges,” with corresponding grammatical or 
procedural changes. Pub. L. No. 108-419, 118 Stat. 2341, 2365-2366. The Copyright Royalty 
and Distribution Reform Act of 2004 also amended section 118 in text that became the 
second sentence of new subparagraph (4), see supra, by inserting “or (3)” after “paragraph 
2”. Id. at 2366. It further amended subsection 118(c) by inserting “or (3)” after “provided by 
subsection (b)(2)” and by inserting “to the extent that they were accepted by the Librarian 
of Congress” after “under subsection (b)(3)” and before the comma. Id. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
subsection 118(b)(3) by inserting “owners of copyright in works” in lieu of “copyright owners 
in works”; by amending the first sentence of (c); and by substituting “(f)” for “(g)” in (c)(a). 
Pub. L. No. 109-303, 120 Stat. 1478, 1482. 

57. The Satellite Home Viewer Act of 1988 added section 119. Pub. L. No. 100-667, 102 Stat. 
3935, 3949. The Copyright Royalty Tribunal Reform Act of 1993 amended subsections (b) 
and (c) of section 119 by substituting “Librarian of Congress” in lieu of “Copyright Royalty 
Tribunal” wherever it appeared and by making related conforming amendments. Pub. L. 
No. 103-198, 107 Stat. 2304, 2310. The Copyright Royalty Tribunal Reform Act of 1993 also 
amended paragraph (c)(3) by deleting subparagraphs (B), (C), (E), and (F) and by redesig- 
nating subparagraph (D) as (B), (G) as (C), and (H) as (D). The redesignated subparagraph 
(C) was amended in its entirety and paragraph (c)(4) was deleted. Id. 

The Satellite Home Viewer Act of 1994 further amended section 119. Pub. L. No. 103-369, 
108 Stat. 3477. In 1997, technical corrections and clarifications were made to the Satellite 
Home Viewer Act of 1994. Pub. L. No. 105-80, 111 Stat. 1529. Those two acts amended section 
119 as follows: 1) by deleting or replacing obsolete effective dates; 2) in subsection (a)(5), by 
adding subparagraph (D); 3) in subsection (a), by adding paragraphs (8), (9), and (10); 4) in 
subsection (b)(1)(B), by adjusting the royalty rate for retransmitted superstations; 5) in sub- 
section (c)(3), by replacing subparagraph (B) with an amendment in the nature of a substi- 
tute; 6) in subsections (d)(2) and (d)(6), by modifying the definition of “network station” and 

“satellite carrier”; and 7) in subsection (d), by adding paragraph 11 to define “local market.” 

Pursuant to section 4 of the Satellite Home Viewer Act of 1994, the changes made by 
that Act to section 119 of the United States Code ceased to be effective on December 31, 1999. 
Pub. L. No. 103-369, 108 Stat. 3477, 3481. However, section 1003 of the Satellite Home Viewer 
Improvement Act of 1999 extended that date to December 31, 2004. Pub. L. No. 106-113, 113 
Stat. 1501, app. I at 1501A-527. 

The Digital Performance Right in Sound Recordings Act of 1995 amended section 119 
in the first sentence of subsections (a)(1) and (a)(2)(A), respectively, by inserting the words 

“and section 114(d)” after “of this subsection.” Pub. L. No. 104-39, 109 Stat. 336, 348. In 1999, 
a technical amendment substituted “network station’s” for “network’s stations” in section 
119(a)(8)(C)(ii). Pub. L. No. 106-44, 113 Stat. 221, 222. 

The Satellite Home Viewer Improvement Act of 1999 amended section 119(a)(1) as fol- 

lows: 1) by inserting “and PBS satellite feed” after “Superstations” in the paragraph heading; 
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2) by inserting “performance or display of a work embodied in a primary transmission made 
by a superstation or by the Public Broadcasting Service satellite feed” in lieu of “primary 
transmission made by a superstation and embodying a performance or display of a work,” 
(see this note, infra); and 3) by adding the last sentence, which begins “In the case of the 
Public Broadcasting Service.” Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-530 and 543. 
The Act states that these amendments shall be effective as of July 1, 1999, except for a portion 
of the second item, starting with “performance or display” through “superstation.” Pub. L. 
No. 106-113, 113 Stat. 1501, app. I at 1501A-544. The Act also amended section 119(a) by insert- 
ing the phrase “with regard to secondary transmissions the satellite carrier is in compliance 
with the rules, regulations, or authorization of the Federal Communications Commission 
governing the carriage of television broadcast stations signals” in paragraphs (1) and (2) and 
by inserting into paragraph (2), “a performance or display of a work embodied in a primary 
transmission made by a network station” in lieu of “programming contained in a primary 
transmission made by a network station and embodying a performance or display of a work.” 
Id. at 1501A-531 and 544. The Act amended section 119(a)(2) by substituting new language for 
paragraph (B) and, in paragraph (C), by deleting “currently” after “the satellite carrier” near 
the end of the first sentence. Id. at 1501A-528 and 544. It also amended section 119(a)(4) by 
inserting “a performance or display of a work embodied in” after “by a satellite carrier of” 
and by deleting “and embodying a performance or display of a work.” Id. at 1501A-544. The 
Satellite Home Viewer Improvement Act of 1999 further amended section 119(a) by adding 
subparagraph (E) to paragraph (5). Id. at 1501A-528. It amended section 119(a)(6) by insert- 
ing “performance or display of a work embodied in” after “by a satellite carrier of” and by 
deleting “and embodying a performance or display of a work.” Id. The Act also amended 
section 119(a) by adding paragraphs (11) and (12). Id. at 1501A-529 and 531. 

The Satellite Home Viewer Improvement Act of 1999 amended section 119(b)(1) by in- 
serting “or the Public Broadcasting Service satellite feed” into subparagraph (B). Id. at 1501A- 
530. The Act amended section 119(c) by adding a new paragraph (4). Id. at 1501A-527. The 
Act amended section 119(d) by substituting new language for paragraphs (9) through (11) and 
by adding paragraph (12). Id. at 1501A-527, 530, and 531. The Act substituted new language 
for section 119(e). Id. at 1501A-529. 

The Intellectual Property and High Technology Technical Amendments Act of 2002 
amended section 119(a)(6) by substituting “of a performance” for “of performance.” Pub. L. 
No. 107-273, 116 Stat. 1758, 1909. The Act also amended section 119(b)(1)(A) by substituting 

“retransmitted” and “retransmissions” for “transmitted” and “transmitted,” respectively, in 
paragraph (1)(A). Id. 

The Copyright Royalty and Distribution Reform Act of 2004 amended section 119 to 
conform it to revised chapter 8 by changing references to the “Librarian of Congress” in 
subsections (b) and (c) to “Copyright Royalty Judges,” with corresponding grammatical 
adjustments and procedural references; by substituting new language for subparagraphs 
(b)(4)(B) and (C); by deleting the term “arbitration” wherever it appears with “proceedings,” 
along with corresponding grammatical adjustments; by amending the title of subparagraph 
119(c)(3)(C) to insert “Determination under Chapter 8” in lieu of “Decision of Arbitration 
Panel or Order of Librarian”; and, also, in subparagraph (c)(3)(C), by substituting new lan- 
guage for clauses (i) and (ii). Pub. L. No. 108-419, 118 Stat. 2341, 2364-2365. 
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The Satellite Home Viewer Extension and Reauthorization Act of 2004 amended para- 
graph 119(a)(1) by deleting “and PBS satellite feed” from the title; by deleting “or by the Public 
Broadcasting Service satellite feed” from the first sentence; by deleting the last sentence, 
which concerned Public Broadcasting Service satellite feed; by inserting “or for viewing in a 
commercial establishment” after “for private home viewing”; and by substituting “subscriber” 
for “household.” Pub. L. No. 108-447, 118 Stat. 2809, 3393, 3394 and 3406. It amended sub- 
paragraph 119(a)(2)(B) by inserting at the end of clause (i) “The limitation in this clause 
shall not apply to secondary transmissions under paragraph (3).” Id. at 3397. It amended 
subsection (C) in its entirety by substituting new language. Id. at 3394. It amended paragraph 
119(a)(5), which is now renumbered as 119(a)(7), in the first sentence of subparagraph (A), 
by inserting “who is not eligible to receive the transmission under this section” in lieu of 

“who does not reside in an unserved household” and, in the first sentence of subparagraph 
(B), by making the same change but using “are” instead of “is”; and, in subparagraph (D), 
by substituting “is to a subscriber who is eligible to receive the secondary transmission 
under this section” in lieu of “is for private home viewing to an unserved household.” Id. at 
3404. The Act further amended subsection 119(a) by adding new paragraphs, redesignated as 
paragraphs (3) and (4); by deleting paragraph eight; by renumbering the paragraphs affected 
by those changes; and by revising the references to old paragraph numbers, accordingly, in 
paragraphs (1) and (2), to be the new numbers as redesignated. Id. at 3394, 3396, and 3397. 
The Act further amended subsection 119(a) by adding at the end three new paragraphs, des- 
ignated as new paragraphs (14), (15) and (16). Id. at 3400, 3404 and 3408. 

The Satellite Home Viewer Extension and Reauthorization Act of 2004 amended the title 
of subsection 119(b) by deleting “for Private Home Viewing.” Id. at 3406. It also amended 
subparagraph 119(b)(1)(A) and subparagraph 119(b)(3) by deleting “for private home view- 
ing.” Id. The Act amended subparagraph 119(b)(1)(B) in its entirety by substituting new 
language. Id. at 3400. It added a new paragraph at the end of paragraph 119(b)(1). Id. at 3401. 

The Satellite Home Viewer Extension and Reauthorization Act of 2004 amended sub- 
section 119(c) in its entirety. Id. The Satellite Home Viewer Extension and Reauthorization 
Act of 2004 amended paragraph 119(d)(1) by deleting “for private home viewing” after “in- 
dividual subscribers” and by adding at the end “in accordance with the provisions of this 
section.” Id. at 3406. It amended subparagraph 119(d)(2)(A) by substituting, at the beginning 
of the first sentence, “a television station licensed by the Federal Communications Commis- 
sion” in lieu of “a television broadcast station.” Id. The Act amended paragraph 119(d)(8) by 
substituting “or entity that” in lieu of “who”; by deleting “for private home viewing”; and 
by inserting at the end “in accordance with the provisions of this section.” Id. It amended 
subparagraph 119(d)(10)(D) by changing “(a)(11)” to “(a)(12)”. Id. at 3405. It amended in their 
entireties paragraph 119(d)(9), subparagraph (119)(d)(10)(B) and paragraphs 119(d)(11) and 
(12). Id. at 3405 and 3406. 

The Satellite Home Viewer Extension and Reauthorization Act of 2004 amended subsec- 
tion 119(e) by changing the date at the beginning of the sentence from “December 31, 2004” 
to “December 31, 2009”. Id. at 3394. The Satellite Home Viewer Extension and Reauthoriza- 
tion Act of 2004 amended section 119 by adding a new subsection (f). Id. at 3394. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
section 119 by revising the second sentence of (b)(4)(B); by amending (b)(4)(C) in its en- 
tirety; and by making a technical correction to substitute “arbitration” for “arbitrary” in 
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(c)(a)(F)(i). Pub. L. No. 109-303, 120 Stat. 1478, 1482-83. The Prioritizing Resources and 
Organization for Intellectual Property Act of 2008 amended subparts (6), (7)(A), (8), and 
(13) of subsection 119(a) by removing the reference to section 509 (which was repealed). 
Pub. L. No. 110-403, 122 Stat. 4256, 4264. 

Besides the changes described below, the Satellite Television Extension and Localism 
Act of 2010 made perfecting, technical, and clarifying amendments throughout section 
119. Pub. L. No. 111-175, 124 Stat. 1218. It also substituted “non-network station” for “super- 
station” throughout section 119, revised the title to substitute “distant television program- 
ming by satellite” for “superstations and network stations for private home viewing” and 
added a new subsection (g) at the end. Id., at 124 Stat. 1219, 1233, 1239-44. 

In addition, the Satellite Television Extension and Localism Act of 2010 amended sub- 
section 119(a) by deleting the last sentence in subparagraph (a)(2)(B)(i); by deleting para- 
graph (a)(2)(C); by revising subparagraphs (a)(2)(C)(i) and (ii) in the newly designated 
paragraph (C); by deleting subsection (a)(3); in the newly designated paragraph (3), by 
revising subparagraphs (a)(3)(B) and (C) and deleting “analog” wherever it appeared; in 
newly designated subsection (a)(6), by increasing the statutory damages in (6)(A)(ii) and 
(6)(B)(ii) from $5 and $250,000 to $250 and $2,500,000, respectively, and, in (6)(B)(i), by 
substituting “$2,500,000 for each 3-month period” for “$250,000 for each 6 month period;” 
by adding the last paragraph of subsection (a)(6) and by deleting subsection (a)(15). Pub. L. 
No. 111-175, 124 Stat. 1218, 1219, 1223-28. 

Furthermore, the Satellite Television Extension and Localism Act of 2010 amended the 
title of subsection 119(b) by deleting “Statutory License for Secondary Transmissions” and 
inserting “Deposit of Statements and Fees; Verification Procedures. Id., 124 Stat. 1220. It 
amended subsection 119(b) by revising subparagraph (b)(1)(B), adding new subparagraph 
(b)(a)(C), and deleting the last sentence of (b)(1); by adding a new subsection (b)(2); and by 
inserting “(including the filing fee specified in paragraph (1)(C))” into the first sentence of 
subsection (b)(3). Id., at 124 Stat. 1220, 1223-24. 

Public Law No. 111-175 amended subsection 119(c) throughout by deleting the references 
to “analog” and to “arbitration” and by substituting “Copyright Royalty Judges” for “Librar- 
ian of Congress.” Id., at 124 Stat. 1220, 21. It also amended subsection 119(c) by changing 
the reference in paragraph (c)(1)(A) from July 1, 2004, to July 1, 2009, to designate the 
regulation that establishes royalty fees and by changing the deadline in paragraph (c)(1)(A) 
from January 2, 2004, to January 2, 2010, for publishing notice in the Federal Register of 
initiation of voluntary negotiations. Id., at 124 Stat. 1220. The Act further amended subsec- 
tion 119(c) by adding subtitles for the subparagraphs in paragraph (c)(1)(D); by substituting 

“Copyright Royalty Judges” for “Copyright Office” in paragraph (c)(1)(E); by amending the 

subtitle for paragraph (c)(1)(F) to substitute “Copyright Royalty Judges Proceeding” for 
“Compulsory Arbitration;” and by revising subparagraphs (c)(1)(F)(ii) and (iii). Id., at 124 
Stat. 1221. The Act revised subsection 119(c)(2). Id., at 124 Stat. 1222. 

Public Law No. 111-175 amended subsection 119(d) by revising the definitions for sub- 
scriber and subscribe at (d)(8), for unserved household at (d)(10) and for local market at (d) 
(11). Id., at 124 Stat. 1219, 1222-23. It deleted the definition for low power television station 
at (d)(12) and added definitions for qualifying date in newly designated paragraph (d)(13), 
multicast stream at (d)(14), and primary stream at (d)(15). Id., at 124 Stat. 1219-20, 1223. 
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The Act amended subsection 119(e) to extend the moratorium on copyright liability for 
satellite subscribers from December 31, 2009, to December 31, 2014. See note 62. 

A technical correction in the Copyright Cleanup, Clarification, and Corrections Act of 
2010 amended subparagraph 119(g)(4)(B)(vi) to substitute “an examination” for “the exami- 
nations.” Pub. L. No. 111-295, 124 Stat. 3180, 3181. 

The STELA Reauthorization Act of 2014 amended section 119 by adding a new subsec- 
tion (h) at the end to establish December 31, 2019, as the expiration date for the section 119 
license. Pub. L. No. 113-200, 128 Stat. 2059, 2066. 

The Satellite Television Community Protection and Promotion Act of 2019 amended 
subsection (a)(2)(A) of section 119 by striking “signals, and” and inserting “signals,” and by 
inserting “, and the carrier provides local-into-local service to all DMAs” after “receiving the 
secondary transmission”; and inserts after that new sentence: “Failure to reach an agreement 
with a network station to retransmit the signals of the station shall not be construed to affect 
compliance with providing local-into-local service to all DMAs if the satellite carrier has the 
capability to retransmit such signals when an agreement is reached.” Pub. L. No. 116-94, 133 
Stat. 2534, 3201-02. The Act further amended subsection (a)(2)(B) by striking clauses (ii) and 
(iii) and inserting a new clause (ii) regarding short markets. Pub. L. No. 116-94, 133 Stat. 2534, 
3202. Further, the Act deleted subsections (a)(3), (a)(6)(E), (a)(9), (a)(10), and (a)(13). Pub. L. 
No. 116-94, 133 Stat. 2534, 3202. The Act amended subsection (c)(1)(E) by deleting the comma 
after “in the agreement,” deleting “until December 31, 2019, or,” deleting “whichever is later,” 
and inserting “until the subscriber for which the royalty is payable is no longer eligible to re- 
ceive a secondary transmission pursuant to the license under this section.” Pub. L. No. 116-94, 
133 Stat. 2534, 3202. The Act amended subsection (d) by deleting subparagraphs (A), (B), (C), 
and (E), redesignating subparagraph (D) as (A), and adding a new subparagraph (B); the Act 
further deleted paragraph (13) and added two new definitional paragraphs under subsection 
(d). Pub. L. No. 116-94, 133 Stat. 2534, 3202-03. Further, the Act deleted subsections (e) and 
(h) and amended subsection (g)(7) by inserting “, except for designated market areas where 
the entity is temporarily or permanently unable to provide local service as a result of an act 
of god or other force majeure event beyond the control of the entity” after “section 122.” Pub. 
L. No. 116-94, 133 Stat. 2534, 3203. Lastly, the Act made various conforming amendments 
in accordance with the substantive amendments. Pub. L. No. 116-94, 133 Stat. 2534, 3203. 

58. The Satellite Home Viewer Improvement Act of 1999 amended section 119(a)(1) by 
deleting “primary transmission made by a superstation and embodying a performance or 
display of a work” and inserting in its place “performance or display of a work embodied in 
a primary transmission made by a superstation.” Pub. L. No. 106-113, 113 Stat. 1501, app. I at 
1501A-543. This amendatory language did not take into account a prior amendment that had 
inserted “or by the Public Broadcasting Service satellite feed” after “superstation” into the 
phrase quoted above that was deleted. Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-530. 
There was no mention of the phrase “or by the Public Broadcasting Service satellite feed” in 
that second amendment. The Intellectual Property and High Technology Technical Amend- 
ments Act of 2002 clarified these provisions. Pub. L. No. 107-273, 116 Stat. 1758, 1908. The 
Act deleted the first change and amended the second to clarify that the amended language 
should read, “performance or display of a work embodied in a primary transmission made 
by a superstation or by the Public Broadcasting Service satellite feed.” Id. The Prioritizing 
Resources and Organization for Intellectual Property Act of 2008 amended subparts (6), (7) 
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(A), (8), and (13) of subsection 119(a) by removing the reference to section 509 (which was 
repealed). Pub. L. No. 110-403, 122 Stat. 4256, 4264. 

59. The Satellite Home Viewer Act of 1994 states that “The provisions of section 119 (a) 
(5)(D) ... relating to the burden of proof of satellite carriers, shall take effect on January 1, 
1997, with respect to civil actions relating to the eligibility of subscribers who subscribed to 
service as an unserved household before the date of the enactment of this Act [October 18, 
1994]. Pub. L. No. 103-369, 108 Stat. 3477, 3481. 

60. The Intellectual Property and High Technology Technical Amendments Act of 2002 
made a technical correction to insert the word “a” before “performance.” Pub. L. No. 107-273, 
116 Stat. 1758, 1909. 

61. The Satellite Home Viewer Improvement Act of 1999 stated that section 119(a), “as 
amended by section 1005(e)” of the same Act, was amended to add a new paragraph (12). Pub. L. 
No. 106-113, 113 Stat. 1501, app. I at 1501A-531. The Intellectual Property and High Technology 
Technical Amendments Act of 2002 made a technical correction to clarify that the amendment 
was to section 119(a) as amended by “section 1005(d)” of the Satellite Home Viewer Improve- 
ment Act of 1999 rather than “section 1005(e).” Pub. L. No. 107-273, 116 Stat. 1758, 1908. 

62. Section 119(c)(1)(E) establishes the time period during which the obligation to pay 
royalty fees established under a voluntary agreement that is filed with the Copyright Royalty 
Judges is in effect. The original December 31, 2009, expiration date was extended several 
times. The 2010 Department of Defense Appropriations Act extended the date to February 28, 
2010. Pub. L. No. 111-118, 123 Stat. 3409, 3469. The Temporary Extension Act of 2010 extended 
it to March 28, 2010. Pub. L. No. 111-144, 124 Stat. 42, 47. The Satellite Television Extension 
Act of 2010 extended it to April 30, 2010. Pub. L. No. 111-151, 124 Stat. 1027. The Continuing 
Extension Act of 2010 extended the date to May 31, 2010. Pub. L. No. 111-157, 124 Stat. 1116, 
1119. The Satellite Television Extension and Localism Act of 2010 extended it to December 31, 
2014. Pub. L. No. 111-175, 124 Stat. 1218, 1221. The STELA Reauthorization Act of 2014 further 
extended the time period to December 31, 2019. Pub. L. No. 113-200, 128 Stat. 2059, 2066. 

The Satellite Television Community Protection and Promotion Act of 2019 revised the 
time period to be “until the subscriber for which the royalty is payable is no longer eligible 
to receive a secondary transmission pursuant to the license under this section.” Pub. L. No. 
116-94, 133 Stat. 2534, 3202. 

63. In 1990, the Architectural Works Copyright Protection Act added section 120. Pub. 
L. No. 101-650, 104 Stat. 5089, 5133. The effective date provision of the Act states that its 
amendments apply to any work created on or after the date it was enacted, which was 
December 1, 1990. It also states that the amendments apply to “any architectural work that, 
on [December 1, 1990], is unconstructed and embodied in unpublished plans or drawings, 
except that protection for such architectural work under Title 17, United States Code, by 
virtue of the amendments made by [the Act], shall terminate on December 31, 2002, unless 
the work is constructed by that date.” Id., 104 Stat. 5089, 5134. 

64. The Legislative Branch Appropriations Act, 1997, added section 121. Pub. L. No. 104- 
197, 110 Stat. 2394, 2416. The Work Made for Hire and Copyright Corrections Act of 2000 
amended section 121 by substituting “section 106” for “sections 106 and 710.” Pub. L. No. 
106-379, 114 Stat. 1444, 1445. 

The Individuals with Disabilities Education Improvement Act of 2004 amended sec- 
tion 121 by amending paragraph (c)(3) in its entirety; by adding a new paragraph (c)(4); by 
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redesignating subsection (c) as (d); and by adding a new subsection (c). Pub. L. No. 108-446, 
118 Stat. 2647, 2807. 

In 2018, the Marrakesh Treaty Implementation Act amended section 121 by replacing “[a] 
specialized format[s]” with “[an] accessible format(s]” throughout, and by replacing “blind 
or other persons with disabilities” with “eligible persons” throughout; and by amending sub- 
section (a) by deleting the term “nondramatic,” and by adding “or of a previously published 
musical work that has been fixed in the form of text or notation” after “literary work”; and 
by amending paragraph (b)(1)(A) by adding “in the United States” after “distributed.” Pub. 
L. No. 115-261, 132 Stat. 3667. The Act amended subsection (d) by adding a new definition of 

“accessible format,” replacing the definition of “blind or other persons with disabilities” with 
a definition of “eligible person,” and deleting the definition of “specialized formats.” Pub. L. 
No. 115-261, 132 Stat. 3667, 3668. 

65. In 2018, the Marrakesh Treaty Implementation Act added section 121A. Pub. L. No. 
115-261, 132 Stat. 3667, 3668-69. 

66. Throughout section 122 the date of enactment of the Satellite Television and Localism 
Act of 2010 (STELA) is incorporated by reference. STELA was enacted on May 27, 2010. Pub. 
L. No. 111-175, 124 Stat. 1218. 

The Satellite Home Viewer Improvement Act of 1999 added section 122. Pub. L. No. 106- 
113, 113 Stat. 1501, app. I at 1501A-523. The Act states that section 122 shall be effective as of 
November 29, 1999. Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-544. 

The Satellite Home Viewer Extension and Reauthorization Act of 2004 amended section 
122 by adding a subparagraph (D) to paragraph (j)(2). Pub. L. No. 108-447, 118 Stat. 2809, 
3393, 3409. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended subsections 122(a) and (b) by removing the reference to section 509 (which was 
repealed). Pub. L. No. 110-403, 122 Stat. 4256, 4264. 

The Satellite Television Extension and Localism Act of 2010 amended section 122 by 
deleting “by satellite carriers within local markets” from the title and replacing that text with 
“of local television programming by satellite;” by revising subsection (a); by deleting the sec- 
ond half of the first sentence in paragraph (b)(1) and adding subparagraphs (A) and (B); by 
revising subparagraph (b)(2) to add paragraphs (A) and (B); and by inserting, “For Certain 
Secondary Transmissions” at the end of the title for subsection (c) and adding “paragraphs 
(1), (2), and (3) of” to the text. Pub. L. No. 111-175, 124 Stat. 1218, 1227-30. The Act amended 
subsection 122(f) by inserting “subject to statutory licensing by reason of paragraph (2) 
(A), (3), or (4) of subsection (a), or subject to” into paragraphs (1) and (2); by increasing 
the statutory damages in subparagraph (1)(B) from $5 to $250; by increasing the statutory 
damages in subparts (2)(A)(ii) and (B)(ii) from $250,000 to $2,500,000; and by inserting 
“paragraph (2)(A), (3), or (4) of subsection (a)” into subsection (g). Id., at 124 Stat. 1230. It also 
amended subsection (j) by inserting new paragraphs (3) and (5); by revising newly designated 
paragraph (6); and by inserting “non-network station” into the title of newly designated 

paragraph (4) and its text. Id., at 124 Stat. 1231. 

The STELA Reauthorization Act of 2014 amended section 122(j)(2) by adding a new 

definition for “market determinations.” Pub. L. No. 113-200, 128 Stat. 2059, 2067. 
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§201 Copyright Ownership and Transfer 


§201 - Ownership of copyright’ 


(a) INrTIAL OWNERSHIP. — Copyright in a work protected under this title 
vests initially in the author or authors of the work. The authors of a joint work 
are coowners of copyright in the work. 

(b) Works Mabe For Hire. —In the case of a work made for hire, the em- 
ployer or other person for whom the work was prepared is considered the author 
for purposes of this title, and, unless the parties have expressly agreed otherwise 
in a written instrument signed by them, owns all of the rights comprised in the 
copyright. 

(c) CONTRIBUTIONS TO COLLECTIVE Works. — Copyright in each separate 
contribution to a collective work is distinct from copyright in the collective work 
as a whole, and vests initially in the author of the contribution. In the absence 
of an express transfer of the copyright or of any rights under it, the owner of 
copyright in the collective work is presumed to have acquired only the privilege 
of reproducing and distributing the contribution as part of that particular col- 
lective work, any revision of that collective work, and any later collective work 
in the same series. 

(d) TRANSFER OF OWNERSHIP. — 

(1) The ownership of a copyright may be transferred in whole or in part by 
any means of conveyance or by operation of law, and may be bequeathed by 
will or pass as personal property by the applicable laws of intestate succession. 

(2) Any of the exclusive rights comprised in a copyright, including any 
subdivision of any of the rights specified by section 106, may be transferred 
as provided by clause (1) and owned separately. The owner of any particular 
exclusive right is entitled, to the extent of that right, to all of the protection 
and remedies accorded to the copyright owner by this title. 

(e) INVOLUNTARY TRANSFER. — When an individual author’s ownership of a 
copyright, or of any of the exclusive rights under a copyright, has not previously 
been transferred voluntarily by that individual author, no action by any govern- 
mental body or other official or organization purporting to seize, expropriate, 
transfer, or exercise rights of ownership with respect to the copyright, or any of 
the exclusive rights under a copyright, shall be given effect under this title, except 
as provided under title 11.7 


§ 202 - Ownership of copyright as distinct from ownership 
of material object 
Ownership of a copyright, or of any of the exclusive rights under a copyright, 


is distinct from ownership of any material object in which the work is embodied. 
Transfer of ownership of any material object, including the copy or phonorecord 
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in which the work is first fixed, does not of itself convey any rights in the copy- 
righted work embodied in the object; nor, in the absence of an agreement, does 
transfer of ownership of a copyright or of any exclusive rights under a copyright 
convey property rights in any material object. 


§ 203 - Termination of transfers and licenses granted by the author’ 


(a) CONDITIONS FOR TERMINATION. — In the case of any work other than a 
work made for hire, the exclusive or nonexclusive grant of a transfer or license of 
copyright or of any right under a copyright, executed by the author on or after 
January 1, 1978, otherwise than by will, is subject to termination under the fol- 
lowing conditions: 

(1) In the case of a grant executed by one author, termination of the grant 
may be effected by that author or, if the author is dead, by the person or per- 
sons who, under clause (2) of this subsection, own and are entitled to exercise 
a total of more than one-half of that author’s termination interest. In the 
case of a grant executed by two or more authors of a joint work, termination 
of the grant may be effected by a majority of the authors who executed it; if 
any of such authors is dead, the termination interest of any such author may 
be exercised as a unit by the person or persons who, under clause (2) of this 
subsection, own and are entitled to exercise a total of more than one-half of 
that author’s interest. 

(2) Where an author is dead, his or her termination interest is owned, and 
may be exercised, as follows: 

(A) The widow or widower owns the author’s entire termination interest 
unless there are any surviving children or grandchildren of the author, in 
which case the widow or widower owns one-half of the author’s interest. 

(B) The author’s surviving children, and the surviving children of any 
dead child of the author, own the author’s entire termination interest unless 
there is a widow or widower, in which case the ownership of one-half of the 
author’s interest is divided among them. 

(C) The rights of the author’s children and grandchildren are in all cases 
divided among them and exercised on a per stirpes basis according to the 
number of such author’s children represented; the share of the children of 
a dead child in a termination interest can be exercised only by the action 
of a majority of them. 

(D) In the event that the author’s widow or widower, children, and grand- 
children are not living, the author’s executor, administrator, personal repre- 
sentative, or trustee shall own the author’s entire termination interest. 

(3) Termination of the grant may be effected at any time during a period of 
five years beginning at the end of thirty-five years from the date of execution 
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of the grant; or, if the grant covers the right of publication of the work, the 

period begins at the end of thirty-five years from the date of publication of the 

work under the grant or at the end of forty years from the date of execution of 
the grant, whichever term ends earlier. 

(4) The termination shall be effected by serving an advance notice in writ- 
ing, signed by the number and proportion of owners of termination interests 
required under clauses (1) and (2) of this subsection, or by their duly autho- 
rized agents, upon the grantee or the grantee’s successor in title. 

(A) The notice shall state the effective date of the termination, which 
shall fall within the five-year period specified by clause (3) of this subsection, 
and the notice shall be served not less than two or more than ten years be- 
fore that date. A copy of the notice shall be recorded in the Copyright Office 
before the effective date of termination, as a condition to its taking effect. 

(B) The notice shall comply, in form, content, and manner of service, with 
requirements that the Register of Copyrights shall prescribe by regulation. 
(5) Termination of the grant may be effected notwithstanding any agree- 

ment to the contrary, including an agreement to make a will or to make any 

future grant. 

(b) EFFECT oF TERMINATION. — Upon the effective date of termination, all 
rights under this title that were covered by the terminated grants revert to the 
author, authors, and other persons owning termination interests under clauses 
(1) and (2) of subsection (a), including those owners who did not join in signing 
the notice of termination under clause (4) of subsection (a), but with the follow- 
ing limitations: 

(1) A derivative work prepared under authority of the grant before its ter- 
mination may continue to be utilized under the terms of the grant after its 
termination, but this privilege does not extend to the preparation after the 
termination of other derivative works based upon the copyrighted work cov- 
ered by the terminated grant. 

(2) The future rights that will revert upon termination of the grant become 
vested on the date the notice of termination has been served as provided by 
clause (4) of subsection (a). The rights vest in the author, authors, and other 
persons named in, and in the proportionate shares provided by, clauses (1) and 
(2) of subsection (a). 

(3) Subject to the provisions of clause (4) of this subsection, a further grant, 
or agreement to make a further grant, of any right covered by a terminated 
grant is valid only if it is signed by the same number and proportion of the 
owners, in whom the right has vested under clause (2) of this subsection, as 
are required to terminate the grant under clauses (1) and (2) of subsection (a). 
Such further grant or agreement is effective with respect to all of the persons in 
whom the right it covers has vested under clause (2) of this subsection, includ- 
ing those who did not join in signing it. If any person dies after rights under a 
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terminated grant have vested in him or her, that person’s legal representatives, 
legatees, or heirs at law represent him or her for purposes of this clause. 

(4) A further grant, or agreement to make a further grant, of any right 
covered by a terminated grant is valid only if it is made after the effective date 
of the termination. As an exception, however, an agreement for such a further 
grant may be made between the persons provided by clause (3) of this subsec- 
tion and the original grantee or such grantee’s successor in title, after the notice 
of termination has been served as provided by clause (4) of subsection (a). 

(5) Termination of a grant under this section affects only those rights cov- 
ered by the grants that arise under this title, and in no way affects rights arising 
under any other Federal, State, or foreign laws. 

(6) Unless and until termination is effected under this section, the grant, 
if it does not provide otherwise, continues in effect for the term of copyright 
provided by this title. 


§204 - Execution of transfers of copyright ownership 


(a) A transfer of copyright ownership, other than by operation of law, is not 
valid unless an instrument of conveyance, or a note or memorandum of the 
transfer, is in writing and signed by the owner of the rights conveyed or such 
owner’s duly authorized agent. 

(b) A certificate of acknowledgment is not required for the validity of a transfer, 
but is prima facie evidence of the execution of the transfer if— 

(1) in the case of a transfer executed in the United States, the certificate is is- 
sued by a person authorized to administer oaths within the United States; or 

(2) in the case of a transfer executed in a foreign country, the certificate is 
issued by a diplomatic or consular officer of the United States, or by a person 
authorized to administer oaths whose authority is proved by a certificate of 
such an officer. 


§205 - Recordation of transfers and other documents* 


(a) CONDITIONS FOR RECORDATION. — Any transfer of copyright ownership 
or other document pertaining to a copyright may be recorded in the Copyright 
Office if the document filed for recordation bears the actual signature of the per- 
son who executed it, or if it is accompanied by a sworn or official certification that 
it is a true copy of the original, signed document. A sworn or official certification 
may be submitted to the Copyright Office electronically, pursuant to regulations 
established by the Register of Copyrights. 
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(b) CERTIFICATE OF RECORDATION. — The Register of Copyrights shall, upon 
receipt of a document as provided by subsection (a) and of the fee provided by 
section 708, record the document and return it with a certificate of recordation. 

(c) RECORDATION AS CONSTRUCTIVE NOTICE. — Recordation of a document 
in the Copyright Office gives all persons constructive notice of the facts stated in 
the recorded document, but only if— 

(1) the document, or material attached to it, specifically identifies the work 
to which it pertains so that, after the document is indexed by the Register of 
Copyrights, it would be revealed by a reasonable search under the title or reg- 
istration number of the work; and 

(2) registration has been made for the work. 

(d) PRIORITY BETWEEN CONFLICTING TRANSFERS. — As between two con- 
flicting transfers, the one executed first prevails if it is recorded, in the manner 
required to give constructive notice under subsection (c), within one month 
after its execution in the United States or within two months after its execution 
outside the United States, or at any time before recordation in such manner of 
the later transfer. Otherwise the later transfer prevails if recorded first in such 
manner, and if taken in good faith, for valuable consideration or on the basis 
of a binding promise to pay royalties, and without notice of the earlier transfer. 

(e) PRIORITY BETWEEN CONFLICTING TRANSFER OF OWNERSHIP AND 
NONEXCLUSIVE LIcENSE. —A nonexclusive license, whether recorded or not, 
prevails over a conflicting transfer of copyright ownership if the license is evi- 
denced by a written instrument signed by the owner of the rights licensed or such 
owner’s duly authorized agent, and if 

(1) the license was taken before execution of the transfer; or 

(2) the license was taken in good faith before recordation of the transfer 
and without notice of it. 


Chapter 2 - NOTES 


1. In 1978, section 201(e) was amended by deleting the period at the end and adding “, except 
as provided under title 11.” See note 2, infra. 

2. Title 11 of the United States Code is entitled “Bankruptcy.” 

3. In 1998, the Sonny Bono Copyright Term Extension Act amended section 203 by delet- 
ing “by his widow or her widower and his or her grandchildren” from the first sentence in 
paragraph (2) of subsection (a) and by adding subparagraph (D) to paragraph (2). Pub. L. 
No. 105-298, 112 Stat. 2827, 2829. 

4. The Berne Convention Implementation Act of 1988 amended section 205 by deleting 
subsection (d) and redesignating subsections (e) and (f) as subsections (d) and (e), respec- 
tively. Pub. L. No. 100-568, 102 Stat. 2853, 2857. The Copyright Cleanup, Clarification, and 
Corrections Act of 2010 amended section 205(a) to add the last sentence. Pub. L. No. 111-295, 
124 Stat. 3180. 
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§ 301 - Preemption with respect to other laws” 


(a) On and after January 1, 1978, all legal or equitable rights that are equivalent 
to any of the exclusive rights within the general scope of copyright as specified by 
section 106 in works of authorship that are fixed in a tangible medium of expres- 
sion and come within the subject matter of copyright as specified by sections 102 
and 103, whether created before or after that date and whether published or un- 
published, are governed exclusively by this title. Thereafter, no person is entitled 
to any such right or equivalent right in any such work under the common law or 
statutes of any State. 

(b) Nothing in this title annuls or limits any rights or remedies under the 
common law or statutes of any State with respect to— 

(1) subject matter that does not come within the subject matter of copyright 
as specified by sections 102 and 103, including works of authorship not fixed 
in any tangible medium of expression; or 

(2) any cause of action arising from undertakings commenced before Janu- 
ary 1, 1978; 

(3) activities violating legal or equitable rights that are not equivalent to 
any of the exclusive rights within the general scope of copyright as specified 
by section 106; or 

(4) State and local landmarks, historic preservation, zoning, or building 
codes, relating to architectural works protected under section 102(a)(8). 

(c) Notwithstanding the provisions of section 303, and in accordance with 
chapter 14, no sound recording fixed before February 15, 1972, shall be subject to 
copyright under this title. With respect to sound recordings fixed before February 
15, 1972, the preemptive provisions of subsection (a) shall apply to activities that 
are commenced on and after the date of enactment of the Classics Protection 
and Access Act. Nothing in this subsection may be construed to affirm or negate 
the preemption of rights and remedies pertaining to any cause of action arising 
from the nonsubscription broadcast transmission of sound recordings under the 
common law or statutes of any State for activities that do not qualify as covered 
activities under chapter 14 undertaken during the period between the date of 
enactment of the Classics Protection and Access Act and the date on which the 
term of prohibition on unauthorized acts under section 1401(a)(2) expires for 
such sound recordings. Any potential preemption of rights and remedies related 
to such activities undertaken during that period shall apply in all respects as it 
did the day before the date of enactment of the Classics Protection and Access Act. 

(d) Nothing in this title annuls or limits any rights or remedies under any other 
Federal statute. 

(e) The scope of Federal preemption under this section is not affected by the 
adherence of the United States to the Berne Convention or the satisfaction of 
obligations of the United States thereunder. 
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(f)(1) On or after the effective date set forth in section 610(a) of the Visual Art- 
ists Rights Act of 1990, all legal or equitable rights that are equivalent to any of 
the rights conferred by section 106A with respect to works of visual art to which 
the rights conferred by section 106A apply are governed exclusively by section 
106A and section 113(d) and the provisions of this title relating to such sections. 
Thereafter, no person is entitled to any such right or equivalent right in any work 
of visual art under the common law or statutes of any State.’ 

(2) Nothing in paragraph (1) annuls or limits any rights or remedies under 
the common law or statutes of any State with respect to— 

(A) any cause of action from undertakings commenced before the effec- 
tive date set forth in section 610(a) of the Visual Artists Rights Act of 1990; 

(B) activities violating legal or equitable rights that are not equivalent to 
any of the rights conferred by section 106A with respect to works of visual 
art; or 

(C) activities violating legal or equitable rights which extend beyond the 
life of the author. 


§ 302 - Duration of copyright: 
Works created on or after January 1, 1978* 


(a) IN GENERAL. — Copyright in a work created on or after January 1, 1978, 
subsists from its creation and, except as provided by the following subsections, 
endures for a term consisting of the life of the author and 70 years after the 
author’s death. 

(b) Jost Works. — In the case of a joint work prepared by two or more au- 
thors who did not work for hire, the copyright endures for a term consisting of the 
life of the last surviving author and 70 years after such last surviving author’s death. 

(c) ANONyMouS Works, PSEUDONYMOUS WoRKS, AND WorKS MADE FOR 
Hire. —In the case of an anonymous work, a pseudonymous work, or a work 
made for hire, the copyright endures for a term of 95 years from the year of its 
first publication, or a term of 120 years from the year of its creation, whichever 
expires first. If, before the end of such term, the identity of one or more of the 
authors of an anonymous or pseudonymous work is revealed in the records of 
a registration made for that work under subsections (a) or (d) of section 408, or 
in the records provided by this subsection, the copyright in the work endures 
for the term specified by subsection (a) or (b), based on the life of the author or 
authors whose identity has been revealed. Any person having an interest in the 
copyright in an anonymous or pseudonymous work may at any time record, in 
records to be maintained by the Copyright Office for that purpose, a statement 
identifying one or more authors of the work; the statement shall also identify the 
person filing it, the nature of that person’s interest, the source of the information 
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recorded, and the particular work affected, and shall comply in form and content 
with requirements that the Register of Copyrights shall prescribe by regulation. 

(d) Recorps RELATING TO DEATH OF AUTHORS. — Any person having an 
interest in a copyright may at any time record in the Copyright Office a state- 
ment of the date of death of the author of the copyrighted work, or a statement 
that the author is still living on a particular date. The statement shall identify 
the person filing it, the nature of that person’s interest, and the source of the 
information recorded, and shall comply in form and content with requirements 
that the Register of Copyrights shall prescribe by regulation. The Register shall 
maintain current records of information relating to the death of authors of copy- 
righted works, based on such recorded statements and, to the extent the Register 
considers practicable, on data contained in any of the records of the Copyright 
Office or in other reference sources. 

(e) PRESUMPTION AS TO AUTHOR’S DEaTH. — After a period of 95 years from 
the year of first publication of a work, or a period of 120 years from the year of its 
creation, whichever expires first, any person who obtains from the Copyright Of- 
fice a certified report that the records provided by subsection (d) disclose nothing 
to indicate that the author of the work is living, or died less than 70 years before, 
is entitled to the benefit of a presumption that the author has been dead for at 
least 70 years. Reliance in good faith upon this presumption shall be a complete 
defense to any action for infringement under this title. 


§ 303 - Duration of copyright: Works created but not published 
or copyrighted before January 1, 1978° 


(a) Copyright in a work created before January 1, 1978, but not theretofore in 
the public domain or copyrighted, subsists from January 1, 1978, and endures for 
the term provided by section 302. In no case, however, shall the term of copyright 
in such a work expire before December 31, 2002; and, if the work is published 
on or before December 31, 2002, the term of copyright shall not expire before 
December 31, 2047. 

(b) The distribution before January 1, 1978, of a phonorecord shall not for any 
purpose constitute a publication of any musical work, dramatic work, or literary 
work embodied therein. 


§ 304 - Duration of copyright: Subsisting copyrights® 
(a) COPYRIGHTS IN THEIR FIRST TERM ON JANUARY 1, 1978. — 


(1)(A) Any copyright, in the first term of which is subsisting on January 1, 
1978, shall endure for 28 years from the date it was originally secured. 
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(B) In the case of — 

(i) any posthumous work or of any periodical, cyclopedic, or other 
composite work upon which the copyright was originally secured by the 
proprietor thereof, or 

(ii) any work copyrighted by a corporate body (otherwise than as as- 
signee or licensee of the individual author) or by an employer for whom 
such work is made for hire, 
the proprietor of such copyright shall be entitled to a renewal and ex- 
tension of the copyright in such work for the further term of 67 years. 
(C) In the case of any other copyrighted work, including a contribution 

by an individual author to a periodical or to a cyclopedic or other composite 

work— 

(i) the author of such work, if the author is still living, 

(ii) the widow, widower, or children of the author, if the author is 
not living, 

(iii) the author’s executors, if such author, widow, widower, or chil- 
dren are not living, or 

(iv) the author’s next of kin, in the absence of a will of the author, 

shall be entitled to a renewal and extension of the copyright in such work for 
a further term of 67 years. 

(2)(A) At the expiration of the original term of copyright in a work specified 
in paragraph (1)(B) of this subsection, the copyright shall endure for a renewed 
and extended further term of 67 years, which— 

(i) if an application to register a claim to such further term has been 
made to the Copyright Office within 1 year before the expiration of the 
original term of copyright, and the claim is registered, shall vest, upon 
the beginning of such further term, in the proprietor of the copyright 
who is entitled to claim the renewal of copyright at the time the applica- 
tion is made; or 

(ii) if no such application is made or the claim pursuant to such ap- 
plication is not registered, shall vest, upon the beginning of such further 
term, in the person or entity that was the proprietor of the copyright as 
of the last day of the original term of copyright. 

(B) At the expiration of the original term of copyright in a work speci- 
fied in paragraph (1)(C) of this subsection, the copyright shall endure for a 
renewed and extended further term of 67 years, which — 

(i) if an application to register a claim to such further term has been 
made to the Copyright Office within 1 year before the expiration of the 
original term of copyright, and the claim is registered, shall vest, upon 
the beginning of such further term, in any person who is entitled under 
paragraph (1)(C) to the renewal and extension of the copyright at the 
time the application is made; or 
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(ii) if no such application is made or the claim pursuant to such ap- 
plication is not registered, shall vest, upon the beginning of such further 
term, in any person entitled under paragraph (1)(C), as of the last day 
of the original term of copyright, to the renewal and extension of the 
copyright. 


(3)(A) An application to register a claim to the renewed and extended term 


of copyright in a work may be made to the Copyright Office — 


(i) within 1 year before the expiration of the original term of copy- 
right by any person entitled under paragraph (1)(B) or (C) to such fur- 
ther term of 67 years; and 

(ii) at any time during the renewed and extended term by any person 
in whom such further term vested, under paragraph (2)(A) or (B), or by 
any successor or assign of such person, if the application is made in the 
name of such person. 

(B) Such an application is not a condition of the renewal and extension 


of the copyright in a work for a further term of 67 years. 
(4)(A) If an application to register a claim to the renewed and extended 


term of copyright in a work is not made within 1 year before the expiration 
of the original term of copyright in a work, or if the claim pursuant to such 
application is not registered, then a derivative work prepared under author- 
ity of a grant of a transfer or license of the copyright that is made before the 
expiration of the original term of copyright may continue to be used under 
the terms of the grant during the renewed and extended term of copyright 
without infringing the copyright, except that such use does not extend to the 
preparation during such renewed and extended term of other derivative works 
based upon the copyrighted work covered by such grant. 


(B) If an application to register a claim to the renewed and extended 


term of copyright in a work is made within 1 year before its expiration, and 
the claim is registered, the certificate of such registration shall constitute 
prima facie evidence as to the validity of the copyright during its renewed 
and extended term and of the facts stated in the certificate. The evidentiary 
weight to be accorded the certificates of a registration of a renewed and 
extended term of copyright made after the end of that 1-year period shall 
be within the discretion of the court. 


(b) CopyriGHts IN THEIR RENEWAL TERM AT THE TIME OF THE EFFEC- 
TIVE DATE OF THE SONNY BONO CopyRIGHT TERM ExTENSION Act’ — Any 
copyright still in its renewal term at the time that the Sonny Bono Copyright 
Term Extension Act becomes effective shall have a copyright term of 95 years 
from the date copyright was originally secured.® 

(c) TERMINATION OF TRANSFERS AND LICENSES COVERING EXTENDED 
RENEWAL TERM. —In the case of any copyright subsisting in either its first or 
renewal term on January 1, 1978, other than a copyright in a work made for 
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hire, the exclusive or nonexclusive grant of a transfer or license of the renewal 
copyright or any right under it, executed before January 1, 1978, by any of the 
persons designated by subsection (a)(1)(C) of this section, otherwise than by 
will, is subject to termination under the following conditions: 

(1) In the case of a grant executed by a person or persons other than the 
author, termination of the grant may be effected by the surviving person or 
persons who executed it. In the case of a grant executed by one or more of the 
authors of the work, termination of the grant may be effected, to the extent of 
a particular author’s share in the ownership of the renewal copyright, by the 
author who executed it or, if such author is dead, by the person or persons who, 
under clause (2) of this subsection, own and are entitled to exercise a total of 
more than one-half of that author’s termination interest. 

(2) Where an author is dead, his or her termination interest is owned, and 
may be exercised, as follows: 

(A) The widow or widower owns the author’s entire termination interest 
unless there are any surviving children or grandchildren of the author, in 
which case the widow or widower owns one-half of the author’s interest. 

(B) The author’s surviving children, and the surviving children of any 
dead child of the author, own the author’s entire termination interest unless 
there is a widow or widower, in which case the ownership of one-half of the 
author’s interest is divided among them. 

(C) The rights of the author’s children and grandchildren are in all cases 
divided among them and exercised on a per stirpes basis according to the 
number of such author’s children represented; the share of the children of 
a dead child in a termination interest can be exercised only by the action 
of a majority of them. 

(D) In the event that the author’s widow or widower, children, and grand- 
children are not living, the author’s executor, administrator, personal repre- 
sentative, or trustee shall own the author’s entire termination interest. 

(3) Termination of the grant may be effected at any time during a period of 
five years beginning at the end of fifty-six years from the date copyright was 
originally secured, or beginning on January 1, 1978, whichever is later. 

(4) The termination shall be effected by serving an advance notice in writ- 
ing upon the grantee or the grantee’s successor in title. In the case of a grant 
executed by a person or persons other than the author, the notice shall be 
signed by all of those entitled to terminate the grant under clause (1) of this 
subsection, or by their duly authorized agents. In the case of a grant executed 
by one or more of the authors of the work, the notice as to any one author’s 
share shall be signed by that author or his or her duly authorized agent or, if 
that author is dead, by the number and proportion of the owners of his or her 
termination interest required under clauses (1) and (2) of this subsection, or 
by their duly authorized agents. 
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(A) The notice shall state the effective date of the termination, which 
shall fall within the five-year period specified by clause (3) of this subsection, 
or, in the case of a termination under subsection (d), within the five-year 
period specified by subsection (d)(2), and the notice shall be served not less 
than two or more than ten years before that date. A copy of the notice shall 
be recorded in the Copyright Office before the effective date of termination, 
as a condition to its taking effect. 

(B) The notice shall comply, in form, content, and manner of service, with 
requirements that the Register of Copyrights shall prescribe by regulation. 
(5) Termination of the grant may be effected notwithstanding any agree- 

ment to the contrary, including an agreement to make a will or to make any 
future grant. 

(6) In the case of a grant executed by a person or persons other than the au- 
thor, all rights under this title that were covered by the terminated grant revert, 
upon the effective date of termination, to all of those entitled to terminate the 
grant under clause (1) of this subsection. In the case of a grant executed by one 
or more of the authors of the work, all of a particular author’s rights under 
this title that were covered by the terminated grant revert, upon the effective 
date of termination, to that author or, if that author is dead, to the persons 
owning his or her termination interest under clause (2) of this subsection, 
including those owners who did not join in signing the notice of termination 
under clause (4) of this subsection. In all cases the reversion of rights is subject 
to the following limitations: 

(A) A derivative work prepared under authority of the grant before its 
termination may continue to be utilized under the terms of the grant after 
its termination, but this privilege does not extend to the preparation after 
the termination of other derivative works based upon the copyrighted work 
covered by the terminated grant. 

(B) The future rights that will revert upon termination of the grant be- 
come vested on the date the notice of termination has been served as pro- 
vided by clause (4) of this subsection. 

(C) Where the author’s rights revert to two or more persons under clause 
(2) of this subsection, they shall vest in those persons in the proportionate 
shares provided by that clause. In such a case, and subject to the provisions 
of subclause (D) of this clause, a further grant, or agreement to make a fur- 
ther grant, of a particular author’s share with respect to any right covered 
by a terminated grant is valid only if it is signed by the same number and 
proportion of the owners, in whom the right has vested under this clause, 
as are required to terminate the grant under clause (2) of this subsection. 
Such further grant or agreement is effective with respect to all of the per- 
sons in whom the right it covers has vested under this subclause, including 
those who did not join in signing it. If any person dies after rights under 
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a terminated grant have vested in him or her, that person’s legal represen- 
tatives, legatees, or heirs at law represent him or her for purposes of this 
subclause. 

(D) A further grant, or agreement to make a further grant, of any right 
covered by a terminated grant is valid only if it is made after the effective 
date of the termination. As an exception, however, an agreement for such 
a further grant may be made between the author or any of the persons 
provided by the first sentence of clause (6) of this subsection, or between the 
persons provided by subclause (C) of this clause, and the original grantee 
or such grantee’s successor in title, after the notice of termination has been 
served as provided by clause (4) of this subsection. 

(E) Termination of a grant under this subsection affects only those rights 
covered by the grant that arise under this title, and in no way affects rights 
arising under any other Federal, State, or foreign laws. 

(F) Unless and until termination is effected under this subsection, the 
grant, if it does not provide otherwise, continues in effect for the remainder 
of the extended renewal term. 

(d) TERMINATION RIGHTS PROVIDED IN SUBSECTION (C) WHICH Have 
EXPIRED ON OR BEFORE THE EFFECTIVE DATE OF THE SONNY BONO Copy- 
RIGHT TERM ExTENSION Act. —In the case of any copyright other than a work 
made for hire, subsisting in its renewal term on the effective date of the Sonny 
Bono Copyright Term Extension Act? for which the termination right provided 
in subsection (c) has expired by such date, where the author or owner of the ter- 
mination right has not previously exercised such termination right, the exclusive 
or nonexclusive grant of a transfer or license of the renewal copyright or any 
right under it, executed before January 1, 1978, by any of the persons designated 
in subsection (a)(1)(C) of this section, other than by will, is subject to termination 
under the following conditions: 

(1) The conditions specified in subsections (c) (1), (2), (4), (5), and (6) of this 
section apply to terminations of the last 20 years of copyright term as provided 
by the amendments made by the Sonny Bono Copyright Term Extension Act. 

(2) Termination of the grant may be effected at any time during a period of 
5 years beginning at the end of 75 years from the date copyright was originally 
secured. 


§305 - Duration of copyright: Terminal date 


All terms of copyright provided by sections 302 through 304 run to the end of 
the calendar year in which they would otherwise expire. 
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Chapter 3 - Notes 


1. Private Law 92-60, 85 Stat. 857, effective December 15, 1971, states that: 

[A]ny provision of law to the contrary notwithstanding, copyright is hereby granted to 
the trustees under the will of Mary Baker Eddy, their successors, and assigns, in the work 
“Science and Health with Key to the Scriptures” (entitled also in some editions “Science and 
Health” or “Science and Health; with a Key to the Scriptures”), by Mary Baker Eddy, including 


all editions thereof in English and translation heretofore published, or hereafter published 
by or on behalf of said trustees, their successors or assigns, for a term of seventy-five years 
from the effective date of this Act or from the date of first publication, whichever is later. 

But cf. United Christian Scientists v. Christian Science Board of Directors, First Church of 
Christ, Scientist, 829 F.2d 1152, 4 USPQz2d 1177 (D.C. Cir. 1987) (holding Priv. L. 92-60, 85 Stat. 
857, to be unconstitutional because it violates the Establishment Clause). 

2. The Berne Convention Implementation Act of 1988 amended section 301 by adding 
at the end thereof subsection (e). Pub. L. No. 100-568, 102 Stat. 2853, 2857. In 1990, the Ar- 
chitectural Works Copyright Protection Act amended section 301(b) by adding at the end 
thereof paragraph (4). Pub. L. No. 101-650, 104 Stat. 5133, 5134. The Visual Artists Rights Act 
of 1990 amended section 301 by adding at the end thereof subsection (f). Pub. L. No. 101- 
650, 104 Stat. 5089, 5131. In 1998, the Sonny Bono Copyright Term Extension Act amended 
section 301 by changing “February 15, 2047” to “February 15, 2067” each place it appeared 
in subsection (c). Pub. L. No. 105-298, 112 Stat. 2827. 

In 2018, the Orrin G. Hatch—-Bob Goodlatte Music Modernization Act amended section 
301(c) in its entirety. Pub. L. No. 115-264, 132 Stat. 3676, 3728. 

3. The Visual Artists Rights Act of 1990, which added subsection (f), states, “Subject to 
subsection (b) and except as provided in subsection (c), this title and the amendments made 
by this title take effect 6 months after the date of the enactment of this Act,” that is, 6 
months after December 1, 1990. Pub. L. No. 101-650, 104 Stat. 5089, 5132. See also note 40, 
chapter 1. 

4. In 1998, the Sonny Bono Copyright Term Extension Act amended section 302 by substi- 
tuting “70” for “fifty,” “95” for “seventy-five,” and “120” for “one hundred” each place they ap- 
peared. Pub. L. No. 105-298, 112 Stat. 2827. This change was effective October 27, 1998. Id. 

5. In 1997, section 303 was amended by adding subsection (b). Pub. L. No. 105-80, 111 Stat. 
1529, 1534. In 1998, the Sonny Bono Copyright Term Extension Act amended section 303 
by substituting “December 31, 2047” for “December 31, 2027.” Pub. L. No. 105-298, 112 Stat. 
2827. The Copyright Cleanup, Clarification, and Corrections Act of 2010 amended section 
303(b) to substitute “any musical work, dramatic work, or literary work” for “the musical 
work.” Pub. L. No. 111-295, 124 Stat. 3180, 3181. 

6. The Copyright Renewal Act of 1992 amended section 304 by substituting a new subsec- 
tion (a) and by making a conforming amendment in the matter preceding paragraph (1) of 
subsection (c). Pub. L. No. 102-307, 106 Stat. 264. The Act, as amended by the Sonny Bono 
Copyright Term Extension Act, states that the renewal and extension of a copyright for a 
further term of 67 years “shall have the same effect with respect to any grant, before the effec- 
tive date of the Sonny Bono Copyright Term Extension Act [October 27, 1998], of a transfer 


180 Copyright Law of the United States 


Duration of Copyright NOTES 


or license of the further term as did the renewal of a copyright before the effective date of 
the Sonny Bono Copyright Term Extension Act [October 27, 1998] under the law in effect 
at the time of such grant.” The Act also states that the 1992 amendments “shall apply only 
to those copyrights secured between January 1, 1964, and December 31, 1977. Copyrights 
secured before January 1, 1964, shall be governed by the provisions of section 304(a) of title 
17, United States Code, as in effect on the day before ... [enactment on June 26, 1992], except 
each reference to forty-seven years in such provisions shall be deemed to be 67 years.” Pub. L. 
No. 102-307, 106 Stat. 264, 266, as amended by the Sonny Bono Copyright Term Extension 
Act, Pub. L. No. 105-298, 112 Stat. 2827, 2828. 

In 1998, the Sonny Bono Copyright Term Extension Act amended section 304 by substi- 
tuting “67” for “47” wherever it appeared in subsection (a), by substituting a new subsection 
(b), and by adding subsection (d) at the end thereof. Pub. L. No. 105-298, 112 Stat. 2827. That 
Act also amended subsection 304(c) by deleting “by his widow or her widower and his or her 
children or grandchildren” from the first sentence of paragraph (2), by adding subparagraph 
(D) at the end of paragraph (2) and by inserting “or, in the case of a termination under sub- 
section (d), within the five-year period specified by subsection (d)(2), into the first sentence 
of subparagraph (4)(A). Id. 

7. In 1998, the Sonny Bono Copyright Term Extension Act amendment to subsection 
304(b) completely deleted the previous language that was originally part of the 1976 Copy- 
right Act. Pub. L. No. 105-298, 112 Stat. 2827. That earlier statutory language continues 
to be relevant for calculating the term of protection for copyrights commencing between 
September 19, 1906, and December 31, 1949. The 1976 Copyright Act extended the terms for 
those copyrights by 20 years, provided they were in their renewal term between December 
31, 1976, and December 31, 1977. The deleted language states: 

The duration of any copyright, the renewal term of which is subsisting at any time be- 
tween December 31, 1976, and December 31, 1977, inclusive, or for which renewal registration 
is made between December 31, 1976, and December 31, 1977, inclusive, is extended to endure 
for a term of seventy-five years from the date copyright was originally secured. 

The effective date of this provision was October 19, 1976. That effective date provision 
is contained in Appendix A, herein, as section 102 of the Transitional and Supplementary 
Provisions of the Copyright Act of 1976. Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 
2541, 2598. 

In addition, prior to the 1976 Copyright Act, Congress enacted a series of nine interim 
extensions for works whose copyright protection began between September 19, 1906, and 
December 31, 1918, if they were in their renewal terms. Without these interim extensions, 
copyrights commencing during that time period would have otherwise expired after 56 years, 
at the end of their renewal terms, between September 19, 1962, and December 31, 1976. The 
nine Acts authorizing the interim extensions are as follows, in chronological order: 


Pub. L. No. 87-668, 76 Stat. 555 (extending copyrights from September 19, 1962, to De- 
cember 31, 1965) 

Pub. L. No. 89-142, 79 Stat. 581 (extending copyrights to December 31, 1967) 

Pub. L. No. 90-141, 81 Stat. 464 (extending copyrights to December 31, 1968) 

Pub. L. No. 90-416, 82 Stat. 397 (extending copyrights to December 31, 1969) 
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Pub. L. No. 91-147, 83 Stat. 360 (extending copyrights to December 31, 1970) 

Pub. L. No. 91-555, 84 Stat. 1441 (extending copyrights to December 31, 1971) 
Pub. L. No. 92-170, 85 Stat. 490 (extending copyrights to December 31, 1972) 
Pub. L. No. 92-566, 86 Stat. 1181 (extending copyrights to December 31, 1974) 
Pub. L. No. 93-573, 88 Stat. 1873 (extending copyrights to December 31, 1976) 


8. The effective date of the Sonny Bono Copyright Term Extension Act is October 27, 1998. 
g. See note 8, supra. 
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§401 Copyright Notice, Deposit, and Registration 


§ 401 - Notice of copyright: Visually perceptible copies” 


(a) GENERAL PRovistons. — Whenever a work protected under this title is 
published in the United States or elsewhere by authority of the copyright owner, 
a notice of copyright as provided by this section may be placed on publicly dis- 
tributed copies from which the work can be visually perceived, either directly or 
with the aid of a machine or device. 

(b) Form or Notice.—If a notice appears on the copies, it shall consist of 
the following three elements: 

(1) the symbol © (the letter C in a circle), or the word “Copyright”, or the 
abbreviation “Copr.”; and 

(2) the year of first publication of the work; in the case of compilations or 
derivative works incorporating previously published material, the year date of 
first publication of the compilation or derivative work is sufficient. The year 
date may be omitted where a pictorial, graphic, or sculptural work, with ac- 
companying text matter, if any, is reproduced in or on greeting cards, postcards, 
stationery, jewelry, dolls, toys, or any useful articles; and 

(3) the name of the owner of copyright in the work, or an abbreviation by 
which the name can be recognized, or a generally known alternative designa- 
tion of the owner. 

(c) Postrion oF Noticre.—The notice shall be affixed to the copies in such 
manner and location as to give reasonable notice of the claim of copyright. The 
Register of Copyrights shall prescribe by regulation, as examples, specific methods 
of affixation and positions of the notice on various types of works that will satisfy 
this requirement, but these specifications shall not be considered exhaustive. 

(d) Evipentrary WEIGHT oF Notice. —If a notice of copyright in the form 
and position specified by this section appears on the published copy or copies to 
which a defendant in a copyright infringement suit had access, then no weight 
shall be given to such a defendant’s interposition of a defense based on innocent 
infringement in mitigation of actual or statutory damages, except as provided in 
the last sentence of section 504(c)(2). 


§ 402 - Notice of copyright: Phonorecords of sound recordings’ 


(a) GENERAL Provisions. — Whenever a sound recording protected under 
this title is published in the United States or elsewhere by authority of the copy- 
right owner, a notice of copyright as provided by this section may be placed on 
publicly distributed phonorecords of the sound recording. 

(b) Form oF Notice. —If a notice appears on the phonorecords, it shall con- 
sist of the following three elements: 

(1) the symbol ®) (the letter P in a circle); and 
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(2) the year of first publication of the sound recording; and 

(3) the name of the owner of copyright in the sound recording, or an abbre- 
viation by which the name can be recognized, or a generally known alternative 
designation of the owner; if the producer of the sound recording is named 
on the phonorecord labels or containers, and if no other name appears in 
conjunction with the notice, the producer’s name shall be considered a part 
of the notice. 

(c) Postr1on oF Notice.—The notice shall be placed on the surface of the 
phonorecord, or on the phonorecord label or container, in such manner and 
location as to give reasonable notice of the claim of copyright. 

(d) EvipENTIARY WEIGHT OF Notice. —Ifa notice of copyright in the form 
and position specified by this section appears on the published phonorecord or 
phonorecords to which a defendant in a copyright infringement suit had access, 
then no weight shall be given to such a defendant’s interposition of a defense 
based on innocent infringement in mitigation of actual or statutory damages, 
except as provided in the last sentence of section 504(c)(2). 


§ 403 - Notice of copyright: Publications incorporating 
United States Government works* 


Sections 401(d) and 402(d) shall not apply to a work published in copies or 
phonorecords consisting predominantly of one or more works of the United 
States Government unless the notice of copyright appearing on the published 
copies or phonorecords to which a defendant in the copyright infringement suit 
had access includes a statement identifying, either affirmatively or negatively, 
those portions of the copies or phonorecords embodying any work or works 
protected under this title. 


§ 404 - Notice of copyright: Contributions to collective works” 


(a) A separate contribution to a collective work may bear its own notice of 
copyright, as provided by sections 401 through 403. However, a single notice ap- 
plicable to the collective work as a whole is sufficient to invoke the provisions of 
section 401(d) or 402(d), as applicable with respect to the separate contributions 
it contains (not including advertisements inserted on behalf of persons other 
than the owner of copyright in the collective work), regardless of the ownership 
of copyright in the contributions and whether or not they have been previously 
published. 

(b) With respect to copies and phonorecords publicly distributed by author- 
ity of the copyright owner before the effective date of the Berne Convention 
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Implementation Act of 1988, where the person named in a single notice appli- 
cable to a collective work as a whole is not the owner of copyright in a separate 
contribution that does not bear its own notice, the case is governed by the provi- 
sions of section 406(a). 


§ 405 - Notice of copyright: Omission of notice on certain copies 
and phonorecords® 


(a) EFFECT OF OMISSION ON CopyRIGHT. — With respect to copies and pho- 
norecords publicly distributed by authority of the copyright owner before the 
effective date of the Berne Convention Implementation Act of 1988, the omis- 
sion of the copyright notice described in sections 401 through 403 from copies 
or phonorecords publicly distributed by authority of the copyright owner does 
not invalidate the copyright in a work if— 

(1) the notice has been omitted from no more than a relatively small num- 
ber of copies or phonorecords distributed to the public; or 

(2) registration for the work has been made before or is made within five 
years after the publication without notice, and a reasonable effort is made to 
add notice to all copies or phonorecords that are distributed to the public in 
the United States after the omission has been discovered; or 

(3) the notice has been omitted in violation of an express requirement 
in writing that, as a condition of the copyright owner’s authorization of 
the public distribution of copies or phonorecords, they bear the prescribed 
notice. 

(b) EFFECT OF OMISSION ON INNOCENT INFRINGERS.— Any person who 
innocently infringes a copyright, in reliance upon an authorized copy or phono- 
record from which the copyright notice has been omitted and which was publicly 
distributed by authority of the copyright owner before the effective date of the 
Berne Convention Implementation Act of 1988, incurs no liability for actual or 
statutory damages under section 504 for any infringing acts committed before 
receiving actual notice that registration for the work has been made under section 
408, if such person proves that he or she was misled by the omission of notice. In 
a suit for infringement in such a case the court may allow or disallow recovery 
of any of the infringer’s profits attributable to the infringement, and may enjoin 
the continuation of the infringing undertaking or may require, as a condition for 
permitting the continuation of the infringing undertaking, that the infringer pay 
the copyright owner a reasonable license fee in an amount and on terms fixed 
by the court. 

(c) REMovaL oF Notice. —Protection under this title is not affected by the 
removal, destruction, or obliteration of the notice, without the authorization of 
the copyright owner, from any publicly distributed copies or phonorecords. 
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§ 406 - Notice of copyright: Error in name or date 
on certain copies and phonorecords’ 


(a) ERROR IN NAME.— With respect to copies and phonorecords publicly 
distributed by authority of the copyright owner before the effective date of the 
Berne Convention Implementation Act of 1988, where the person named in the 
copyright notice on copies or phonorecords publicly distributed by authority 
of the copyright owner is not the owner of copyright, the validity and owner- 
ship of the copyright are not affected. In such a case, however, any person who 
innocently begins an undertaking that infringes the copyright has a complete 
defense to any action for such infringement if such person proves that he or 
she was misled by the notice and began the undertaking in good faith under a 
purported transfer or license from the person named therein, unless before the 
undertaking was begun — 

(1) registration for the work had been made in the name of the owner of 
copyright; or 

(2) a document executed by the person named in the notice and showing 
the ownership of the copyright had been recorded. 

The person named in the notice is liable to account to the copyright owner for 
all receipts from transfers or licenses purportedly made under the copyright by 
the person named in the notice. 

(b) Error In Date.—When the year date in the notice on copies or pho- 
norecords distributed before the effective date of the Berne Convention Imple- 
mentation Act of 1988 by authority of the copyright owner is earlier than the 
year in which publication first occurred, any period computed from the year of 
first publication under section 302 is to be computed from the year in the notice. 
Where the year date is more than one year later than the year in which publication 
first occurred, the work is considered to have been published without any notice 
and is governed by the provisions of section 405. 

(c) OMIssION OF NAME or Date. — Where copies or phonorecords publicly 
distributed before the effective date of the Berne Convention Implementation 
Act of 1988 by authority of the copyright owner contain no name or no date 
that could reasonably be considered a part of the notice, the work is considered 
to have been published without any notice and is governed by the provisions of 
section 405 as in effect on the day before the effective date of the Berne Conven- 
tion Implementation Act of 1988. 


§ 407 - Deposit of copies or phonorecords for Library of Congress® 
(a) Except as provided by subsection (c), and subject to the provisions of sub- 


section (e), the owner of copyright or of the exclusive right of publication in a 
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work published in the United States shall deposit, within three months after the 
date of such publication — 
(1) two complete copies of the best edition; or 
(2) if the work is a sound recording, two complete phonorecords of the 
best edition, together with any printed or other visually perceptible material 
published with such phonorecords. 

Neither the deposit requirements of this subsection nor the acquisition provi- 
sions of subsection (e) are conditions of copyright protection. 

(b) The required copies or phonorecords shall be deposited in the Copyright 
Office for the use or disposition of the Library of Congress. The Register of Copy- 
rights shall, when requested by the depositor and upon payment of the fee pre- 
scribed by section 708, issue a receipt for the deposit. 

(c) The Register of Copyrights may by regulation exempt any categories of 
material from the deposit requirements of this section, or require deposit of only 
one copy or phonorecord with respect to any categories. Such regulations shall 
provide either for complete exemption from the deposit requirements of this sec- 
tion, or for alternative forms of deposit aimed at providing a satisfactory archival 
record of a work without imposing practical or financial hardships on the deposi- 
tor, where the individual author is the owner of copyright in a pictorial, graphic, 
or sculptural work and (i) less than five copies of the work have been published, 
or (ii) the work has been published in a limited edition consisting of numbered 
copies, the monetary value of which would make the mandatory deposit of two 
copies of the best edition of the work burdensome, unfair, or unreasonable. 

(d) At any time after publication of a work as provided by subsection (a), the 
Register of Copyrights may make written demand for the required deposit on any 
of the persons obligated to make the deposit under subsection (a). Unless deposit 
is made within three months after the demand is received, the person or persons 
on whom the demand was made are liable — 

(1) to a fine of not more than $250 for each work; and 

(2) to pay into a specially designated fund in the Library of Congress the 
total retail price of the copies or phonorecords demanded, or, if no retail price 
has been fixed, the reasonable cost to the Library of Congress of acquiring 
them; and 

(3) to pay a fine of $2,500, in addition to any fine or liability imposed un- 
der clauses (1) and (2), if such person willfully or repeatedly fails or refuses to 
comply with such a demand. 

(e) With respect to transmission programs that have been fixed and transmit- 
ted to the public in the United States but have not been published, the Register 
of Copyrights shall, after consulting with the Librarian of Congress and other 
interested organizations and officials, establish regulations governing the acquisi- 
tion, through deposit or otherwise, of copies or phonorecords of such programs 
for the collections of the Library of Congress. 
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(1) The Librarian of Congress shall be permitted, under the standards and 
conditions set forth in such regulations, to make a fixation of a transmission 
program directly from a transmission to the public, and to reproduce one copy 
or phonorecord from such fixation for archival purposes. 

(2) Such regulations shall also provide standards and procedures by which 
the Register of Copyrights may make written demand, upon the owner of the 
right of transmission in the United States, for the deposit of a copy or phono- 
record of a specific transmission program. Such deposit may, at the option of 
the owner of the right of transmission in the United States, be accomplished 
by gift, by loan for purposes of reproduction, or by sale at a price not to ex- 
ceed the cost of reproducing and supplying the copy or phonorecord. The 
regulations established under this clause shall provide reasonable periods of 
not less than three months for compliance with a demand, and shall allow for 
extensions of such periods and adjustments in the scope of the demand or the 
methods for fulfilling it, as reasonably warranted by the circumstances. Willful 
failure or refusal to comply with the conditions prescribed by such regulations 
shall subject the owner of the right of transmission in the United States to li- 
ability for an amount, not to exceed the cost of reproducing and supplying the 
copy or phonorecord in question, to be paid into a specially designated fund 
in the Library of Congress. 

(3) Nothing in this subsection shall be construed to require the making 
or retention, for purposes of deposit, of any copy or phonorecord of an un- 
published transmission program, the transmission of which occurs before the 
receipt of a specific written demand as provided by clause (2). 

(4) No activity undertaken in compliance with regulations prescribed under 
clauses (1) and (2) of this subsection shall result in liability if intended solely to 
assist in the acquisition of copies or phonorecords under this subsection. 


§ 408 - Copyright registration in general?’ 


(a) REGISTRATION PERMISSIVE. —At any time during the subsistence of the 
first term of copyright in any published or unpublished work in which the copy- 
right was secured before January 1, 1978, and during the subsistence of any copy- 
right secured on or after that date, the owner of copyright or of any exclusive 
right in the work may obtain registration of the copyright claim by delivering 
to the Copyright Office the deposit specified by this section, together with the 
application and fee specified by sections 409 and 708. Such registration is not a 
condition of copyright protection. 

(b) Deposit FOR CopyRIGHT REGISTRATION. — Except as provided by sub- 
section (c), the material deposited for registration shall include— 

(1) in the case of an unpublished work, one complete copy or phonorecord; 
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(2) in the case of a published work, two complete copies or phonorecords 
of the best edition; 

(3) in the case of a work first published outside the United States, one com- 
plete copy or phonorecord as so published; 

(4) in the case of a contribution to a collective work, one complete copy or 
phonorecord of the best edition of the collective work. 

Copies or phonorecords deposited for the Library of Congress under sec- 
tion 407 may be used to satisfy the deposit provisions of this section, if they 
are accompanied by the prescribed application and fee, and by any additional 
identifying material that the Register may, by regulation, require. The Register 
shall also prescribe regulations establishing requirements under which copies or 
phonorecords acquired for the Library of Congress under subsection (e) of sec- 
tion 407, otherwise than by deposit, may be used to satisfy the deposit provisions 
of this section. 

(c) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT — 

(1) The Register of Copyrights is authorized to specify by regulation the ad- 
ministrative classes into which works are to be placed for purposes of deposit 
and registration, and the nature of the copies or phonorecords to be depos- 
ited in the various classes specified. The regulations may require or permit, 
for particular classes, the deposit of identifying material instead of copies or 
phonorecords, the deposit of only one copy or phonorecord where two would 
normally be required, or a single registration for a group of related works. This 
administrative classification of works has no significance with respect to the 
subject matter of copyright or the exclusive rights provided by this title. 

(2) Without prejudice to the general authority provided under clause (1), 
the Register of Copyrights shall establish regulations specifically permitting 
a single registration for a group of works by the same individual author, all 
first published as contributions to periodicals, including newspapers, within a 
twelve-month period, on the basis of a single deposit, application, and regis- 
tration fee, under the following conditions — 

(A) if the deposit consists of one copy of the entire issue of the periodical, 
or of the entire section in the case of a newspaper, in which each contribu- 
tion was first published; and 

(B) if the application identifies each work separately, including the peri- 
odical containing it and its date of first publication. 

(3) As an alternative to separate renewal registrations under subsection (a) 
of section 304, a single renewal registration may be made for a group of works 
by the same individual author, all first published as contributions to peri- 
odicals, including newspapers, upon the filing of a single application and fee, 
under all of the following conditions: 

(A) the renewal claimant or claimants, and the basis of claim or claims 
under section 304(a), is the same for each of the works; and 
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(B) the works were all copyrighted upon their first publication, either 
through separate copyright notice and registration or by virtue of a general 
copyright notice in the periodical issue as a whole; and 

(C) the renewal application and fee are received not more than twenty- 
eight or less than twenty-seven years after the thirty-first day of December 
of the calendar year in which all of the works were first published; and 

(D) the renewal application identifies each work separately, including the 
periodical containing it and its date of first publication. 

(d) CorRECTIONS AND AMPLIFICATIONS. — The Register may also establish, 
by regulation, formal procedures for the filing of an application for supplemen- 
tary registration, to correct an error in a copyright registration or to amplify the 
information given in a registration. Such application shall be accompanied by 
the fee provided by section 708, and shall clearly identify the registration to be 
corrected or amplified. The information contained in a supplementary registra- 
tion augments but does not supersede that contained in the earlier registration. 

(e) PUBLISHED EDITION OF PREVIOUSLY REGISTERED Work. — Registration 
for the first published edition of a work previously registered in unpublished 
form may be made even though the work as published is substantially the same 
as the unpublished version. 

(f) PREREGISTRATION OF WorRKS BEING PREPARED FOR COMMERCIAL 
DISTRIBUTION. — 

(1) RULEMAKING. — Not later than 180 days after the date of enactment of 
this subsection, the Register of Copyrights shall issue regulations to establish 
procedures for preregistration of a work that is being prepared for commercial 
distribution and has not been published. 

(2) CLass OF works. —The regulations established under paragraph (1) 
shall permit preregistration for any work that is in a class of works that the 
Register determines has had a history of infringement prior to authorized 
commercial distribution. 

(3) APPLICATION FOR REGISTRATION. — Not later than 3 months after the 
first publication of a work preregistered under this subsection, the applicant 
shall submit to the Copyright Office— 

(A) an application for registration of the work; 

(B) a deposit; and 

(C) the applicable fee. 

(4) EFFECT OF UNTIMELY APPLICATION. — An action under this chapter for 
infringement of a work preregistered under this subsection, in a case in which 
the infringement commenced no later than 2 months after the first publica- 
tion of the work, shall be dismissed if the items described in paragraph (3) are 
not submitted to the Copyright Office in proper form within the earlier of— 

(A) 3 months after the first publication of the work; or 

(B) 1 month after the copyright owner has learned of the infringement. 
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§ 409 - Application for copyright registration’® 


The application for copyright registration shall be made on a form prescribed 
by the Register of Copyrights and shall include— 

(1) the name and address of the copyright claimant; 

(2) in the case of a work other than an anonymous or pseudonymous work, 
the name and nationality or domicile of the author or authors, and, if one or 
more of the authors is dead, the dates of their deaths; 

(3) if the work is anonymous or pseudonymous, the nationality or domicile 
of the author or authors; 

(4) in the case of a work made for hire, a statement to this effect; 

(5) if the copyright claimant is not the author, a brief statement of how the 
claimant obtained ownership of the copyright; 

(6) the title of the work, together with any previous or alternative titles 
under which the work can be identified; 

(7) the year in which creation of the work was completed; 

(8) if the work has been published, the date and nation of its first publication; 

(9) in the case of a compilation or derivative work, an identification of 
any preexisting work or works that it is based on or incorporates, and a brief, 
general statement of the additional material covered by the copyright claim 
being registered; and 

(10) any other information regarded by the Register of Copyrights as bear- 
ing upon the preparation or identification of the work or the existence, owner- 
ship, or duration of the copyright. 

If an application is submitted for the renewed and extended term provided 
for in section 304(a)(3)(A) and an original term registration has not been made, 
the Register may request information with respect to the existence, ownership, or 
duration of the copyright for the original term. 


§ 410 - Registration of claim and issuance of certificate 


(a) When, after examination, the Register of Copyrights determines that, in 
accordance with the provisions of this title, the material deposited constitutes 
copyrightable subject matter and that the other legal and formal requirements 
of this title have been met, the Register shall register the claim and issue to the 
applicant a certificate of registration under the seal of the Copyright Office. The 
certificate shall contain the information given in the application, together with 
the number and effective date of the registration. 

(b) In any case in which the Register of Copyrights determines that, in accor- 
dance with the provisions of this title, the material deposited does not constitute 
copyrightable subject matter or that the claim is invalid for any other reason, the 
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Register shall refuse registration and shall notify the applicant in writing of the 
reasons for such refusal. 

(c) In any judicial proceedings the certificate of a registration made before or 
within five years after first publication of the work shall constitute prima facie 
evidence of the validity of the copyright and of the facts stated in the certificate. 
The evidentiary weight to be accorded the certificate of a registration made there- 
after shall be within the discretion of the court. 

(d) The effective date of a copyright registration is the day on which an appli- 
cation, deposit, and fee, which are later determined by the Register of Copyrights 
or by a court of competent jurisdiction to be acceptable for registration, have all 
been received in the Copyright Office. 


§ 411 - Registration and civil infringement actions”! 


(a) Except for an action brought for a violation of the rights of the author un- 
der section 106A(a), and subject to the provisions of subsection (b), no civil action 
for infringement of the copyright in any United States work shall be instituted 
until preregistration or registration of the copyright claim has been made in ac- 
cordance with this title. In any case, however, where the deposit, application, and 
fee required for registration have been delivered to the Copyright Office in proper 
form and registration has been refused, the applicant is entitled to institute a civil 
action for infringement if notice thereof, with a copy of the complaint, is served 
on the Register of Copyrights. The Register may, at his or her option, become a 
party to the action with respect to the issue of registrability of the copyright claim 
by entering an appearance within sixty days after such service, but the Register’s 
failure to become a party shall not deprive the court of jurisdiction to determine 
that issue. 

(b)(a) A certificate of registration satisfies the requirements of this section and 
section 412, regardless of whether the certificate contains any inaccurate informa- 
tion, unless — 

(A) the inaccurate information was included on the application for 
copyright registration with knowledge that it was inaccurate; and 
(B) the inaccuracy of the information, if known, would have caused the 

Register of Copyrights to refuse registration. 

(2) In any case in which inaccurate information described under paragraph (1) 
is alleged, the court shall request the Register of Copyrights to advise the court 
whether the inaccurate information, if known, would have caused the Register 
of Copyrights to refuse registration. 

(3) Nothing in this subsection shall affect any rights, obligations, or require- 
ments of a person related to information contained in a registration certificate, 
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except for the institution of and remedies in infringement actions under this 

section and section 412. 

(c) In the case of a work consisting of sounds, images, or both, the first fixation 
of which is made simultaneously with its transmission, the copyright owner may, 
either before or after such fixation takes place, institute an action for infringe- 
ment under section 501, fully subject to the remedies provided by sections 502 
through 505 and section 510, if, in accordance with requirements that the Register 
of Copyrights shall prescribe by regulation, the copyright owner — 

(1) serves notice upon the infringer, not less than 48 hours before such fixa- 
tion, identifying the work and the specific time and source of its first transmis- 
sion, and declaring an intention to secure copyright in the work; and 

(2) makes registration for the work, if required by subsection (a), within 
three months after its first transmission. 


§ 412 - Registration as prerequisite to certain remedies 
for infringement” 


In any action under this title, other than an action brought for a violation of 
the rights of the author under section 106A(a), an action for infringement of the 
copyright of a work that has been preregistered under section 408(f) before the 
commencement of the infringement and that has an effective date of registration 
not later than the earlier of 3 months after the first publication of the work or 1 
month after the copyright owner has learned of the infringement, or an action 
instituted under section 411(c), no award of statutory damages or of attorney’s 
fees, as provided by sections 504 and 505, shall be made for — 

(1) any infringement of copyright in an unpublished work commenced 
before the effective date of its registration; or 

(2) any infringement of copyright commenced after first publication of the 
work and before the effective date of its registration, unless such registration 
is made within three months after the first publication of the work. 


Chapter 4 - Notes 


1. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 amend- 
ed the title for section 411 by adding “civil” to it, so that the new title is “Registration and 
civil infringement actions.” Pub. L. No. 110-403, 122 Stat. 4256, 4258. 

2. The Berne Convention Implementation Act of 1988 amended section 401 as follows: 
1) in subsection (a), by changing the heading to “General Provisions” and by inserting “may 
be placed on” in lieu of “shall be placed on all”; 2) in subsection (b), by inserting “If a notice 
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appears on the copies, it” in lieu of “The notice appearing on the copies”; and 3) by adding 
subsection (d). Pub. L. No. 100-568, 102 Stat. 2853, 2857. 

3. The Berne Convention Implementation Act of 1988 amended section 402 as follows: 
1) in subsection (a), by changing the heading to “General Provisions” and by inserting “may 
be placed on” in lieu of “shall be placed on all”; 2) in subsection (b), by inserting “If a notice 
appears on the phonorecords, it” in lieu of “The notice appearing on the phonorecords”; 
and 3) by adding subsection (d). Pub. L. No. 100-568, 102 Stat. 2853, 2857. 

4. The Berne Convention Implementation Act of 1988 amended section 403 in its entirety. 
Pub. L. No. 100-568, 102 Stat. 2853, 2858. 

5. The Berne Convention Implementation Act of 1988 amended section 404 as follows: 
1) in the second sentence of subsection (a), by inserting “to invoke the provisions of section 
401(d) or 402(d), as applicable” in lieu of “to satisfy the requirements of sections 401 through 
403” and 2) in subsection (b), by inserting “With respect to copies and phonorecords publicly 
distributed by authority of the copyright owner before the effective date of the Berne Con- 
vention Implementation Act of 1988,” at the beginning of the sentence. Pub. L. No. 100-568, 
102 Stat. 2853, 2858. 

6. The Berne Convention Implementation Act of 1988 amended section 405 as follows: 1) 
in subsection (a), by inserting “With respect to copies and phonorecords publicly distributed 
by authority of the copyright owner before the effective date of the Berne Convention Imple- 
mentation Act of 1988, the omission of the copyright notice described in” at the beginning 
of the first sentence, in lieu of “The omission of the copyright notice prescribed by”; 2) in 
subsection (b), by inserting after “omitted,” in the first sentence, “and which was publicly 
distributed by authority of the copyright owner before the effective date of the Berne Con- 
vention Implementation Act of 1988”; and 3) by amending the section heading to add “on 
certain copies and phonorecords” at the end thereof. Pub. L. No. 100-568, 102 Stat. 2853, 2858. 

7. The Berne Convention Implementation Act of 1988 amended section 406 as follows: 
1) in subsection (a), by inserting “With respect to copies and phonorecords publicly distrib- 
uted by authority of the copyright owner before the effective date of the Berne Convention 
Implementation Act of 1988,” at the beginning of the first sentence; 2) in subsection (b), by 
inserting “before the effective date of the Berne Convention Implementation Act of 1988” 
after “distributed”; 3) in subsection (c), by inserting “before the effective date of the Berne 
Convention Implementation Act of 1988” after “publicly distributed” and by inserting “as 
in effect on the day before the effective date of the Berne Convention Implementation Act 
of 1988” after “405”; and 4) by amending the section heading to add “on certain copies and 
phonorecords” at the end thereof. Pub. L. No. 100-568, 102 Stat. 2853, 2858. 

8. The Berne Convention Implementation Act of 1988 amended section 407 by striking 
with notice of copyright” in subsection (a). Pub. L. No. 100-568, 102 Stat. 


« 


out the words 
2853, 2859. 

9. The Berne Convention Implementation Act of 1988 amended section 408 by deleting 
“Subject to the provisions of section 405(a),” at the beginning of the second sentence of sub- 
section (a). Pub. L. No. 100-568, 102 Stat. 2853, 2859. That Act also amended section 408(c) 
(2) by inserting “the following conditions:” in lieu of “all of the following conditions” and by 
striking subparagraph (A) and by redesignating subparagraphs (B) and (C) as subparagraphs 
(A) and (B), respectively. Id. The Copyright Renewal Act of 1992 amended section 408 by 
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revising the first sentence of subsection (a), preceding the words “the owner of copyright or 
of any exclusive right.” Pub. L. No. 102-307, 106 Stat. 264, 266. 

The Artists’ Rights and Theft Prevention Act of 2005 amended section 408 by adding a 
new subsection (f). Pub. L. No. 109-9, 119 Stat. 218, 221. 

10. The Copyright Renewal Act of 1992 amended section 409 by adding the last sentence. 
Pub. L. No. 102-307, 106 Stat. 264, 266. The Copyright Cleanup, Clarification, and Correc- 
tions Act of 2010 amended section 409 to delete subsection (10) and redesignate subsection 
(11) as (10). Pub. L. No. 111-295, 124 Stat. 3180. 

11. The Berne Convention Implementation Act of 1988 amended section 411 as follows: 
1) in subsection (a), by inserting “Except for actions for infringement of copyright in Berne 
Convention works whose country of origin is not the United States, and” before “subject”; 
2) in paragraph (b)(2), by inserting “, if required by subsection (a),” after “work”; and 3) by 
inserting “and infringement actions” in the heading, in lieu of “as prerequisite to infringe- 
ment suit.” Pub. L. No. 100-568, 102 Stat. 2853, 2859. 

The Visual Artists Rights Act of 1990 amended section 411(a) by inserting “and an action 
brought for a violation of the rights of the author under section 106A(a)” after “United 
States.” Pub. L. No. 101-650, 104 Stat. 5089, 5131. In 1997, section 411(b)(1) was amended in 
its entirety. Pub. L. No. 105-80, 111 Stat. 1529, 1532. 

The WIPO Copyright and Performances and Phonograms Treaties Implementation Act 
of 1998 amended the first sentence in section 411(a) by deleting “actions for infringement of 
copyright in Berne Convention works whose country of origin is not the United and” and 
by inserting “United States” after “no action for infringement of the copyright in any.” Pub. 
L. No. 105-304, 112 Stat. 2860, 2863. 

The Artists’ Rights and Theft Prevention Act of 2005 amended subsection 411(a) by in- 
serting “preregistration” in the first sentence, after “shall be instituted until” in the first 
sentence. Pub. L. No. 109-9, 119 Stat. 218, 222. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended the title for section 411 by inserting “civil,” so that the new title is “Registration 
and civil infringement actions.” Pub. L. No. 110-403, 122 Stat. 4256, 4257. It also amended 
subsection (a) to insert “civil” before “action” in the first and second sentences. Id. It redes- 
ignated subsection (b) as subsection (c) and added a new subsection (b). Id. at 4257-58. The 
Act also amended the newly designated subsection (c) to remove the reference to section 509 
(which was repealed). Id. at 4257-58. 

12. The Visual Artists Rights Act of 1990 amended section 412 by inserting “an action 
brought for a violation of the rights of the author under section 106A(a) or” after “other 
than.” Pub. L. No. 101-650, 104 Stat. 5089, 5131. 

The Artists’ Rights and Theft Prevention Act of 2005 amended section 412 by inserting 
the clause that follows “section 106A(a),” in the text preceding subparagraph (1). Pub. L. No. 
109-9, 119 Stat. 218, 222. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended section 412 by making a conforming amendment to substitute “subsection 411(b)” 
for “subsection 411(c).” Pub. L. No. 110-403, 122 Stat. 4256, 4258. 
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§501 Copyright Infringement and Remedies 


§501 - Infringement of copyright’ 


(a) Anyone who violates any of the exclusive rights of the copyright owner 
as provided by sections 106 through 122 or of the author as provided in section 
106A(a), or who imports copies or phonorecords into the United States in viola- 
tion of section 602, is an infringer of the copyright or right of the author, as the 
case may be. For purposes of this chapter (other than section 506), any reference 
to copyright shall be deemed to include the rights conferred by section 106A(a). 
As used in this subsection, the term “anyone” includes any State, any instrumen- 
tality of a State, and any officer or employee of a State or instrumentality of a 
State acting in his or her official capacity. Any State, and any such instrumental- 
ity, officer, or employee, shall be subject to the provisions of this title in the same 
manner and to the same extent as any nongovernmental entity. 

(b) The legal or beneficial owner of an exclusive right under a copyright is 
entitled, subject to the requirements of section 411, to institute an action for any 
infringement of that particular right committed while he or she is the owner 
of it. The court may require such owner to serve written notice of the action 
with a copy of the complaint upon any person shown, by the records of the 
Copyright Office or otherwise, to have or claim an interest in the copyright, and 
shall require that such notice be served upon any person whose interest is likely 
to be affected by a decision in the case. The court may require the joinder, and 
shall permit the intervention, of any person having or claiming an interest in 
the copyright. 

(c) For any secondary transmission by a cable system that embodies a perfor- 
mance or a display of a work which is actionable as an act of infringement under 
subsection (c) of section 111, a television broadcast station holding a copyright 
or other license to transmit or perform the same version of that work shall, for 
purposes of subsection (b) of this section, be treated as a legal or beneficial owner 
if such secondary transmission occurs within the local service area of that televi- 
sion station. 

(d) For any secondary transmission by a cable system that is actionable as an 
act of infringement pursuant to section 111(c)(3), the following shall also have 
standing to sue: (i) the primary transmitter whose transmission has been altered 
by the cable system; and (ii) any broadcast station within whose local service area 
the secondary transmission occurs. 

(e) With respect to any secondary transmission that is made by a satellite car- 
rier of a performance or display of a work embodied in a primary transmission 
and is actionable as an act of infringement under section 119(a)(3), a network sta- 
tion holding a copyright or other license to transmit or perform the same version 
of that work shall, for purposes of subsection (b) of this section, be treated as a 
legal or beneficial owner if such secondary transmission occurs within the local 
service area of that station. 
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(f)(1) With respect to any secondary transmission that is made by a satellite 
carrier of a performance or display of a work embodied in a primary transmis- 
sion and is actionable as an act of infringement under section 122, a television 
broadcast station holding a copyright or other license to transmit or perform the 
same version of that work shall, for purposes of subsection (b) of this section, be 
treated as a legal or beneficial owner if such secondary transmission occurs within 
the local market of that station. 

(2) A television broadcast station may file a civil action against any satellite 
carrier that has refused to carry television broadcast signals, as required under 
section 122(a)(2), to enforce that television broadcast station’s rights under 
section 338(a) of the Communications Act of 1934. 


§502 - Remedies for infringement: Injunctions 


(a) Any court having jurisdiction of a civil action arising under this title may, 
subject to the provisions of section 1498 of title 28, grant temporary and final 
injunctions on such terms as it may deem reasonable to prevent or restrain in- 
fringement of a copyright. 

(b) Any such injunction may be served anywhere in the United States on the 
person enjoined; it shall be operative throughout the United States and shall be 
enforceable, by proceedings in contempt or otherwise, by any United States court 
having jurisdiction of that person. The clerk of the court granting the injunction 
shall, when requested by any other court in which enforcement of the injunction 
is sought, transmit promptly to the other court a certified copy of all the papers 
in the case on file in such clerk’s office. 


§503 - Remedies for infringement: 
Impounding and disposition of infringing articles* 


(a)(1) At any time while an action under this title is pending, 
the court may order the impounding, on such terms as it may deem 
reasonable — 

(A) of all copies or phonorecords claimed to have been made or used in 
violation of the exclusive right of the copyright owner; 

(B) of all plates, molds, matrices, masters, tapes, film negatives, or other 
articles by means of which such copies or phonorecords may be reproduced; 
and 

(C) of records documenting the manufacture, sale, or receipt of things 
involved in any such violation, provided that any records seized under this 
subparagraph shall be taken into the custody of the court. 
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(2) For impoundments of records ordered under paragraph (1)(C), the court 
shall enter an appropriate protective order with respect to discovery and use 
of any records or information that has been impounded. The protective order 
shall provide for appropriate procedures to ensure that confidential, private, 
proprietary, or privileged information contained in such records is not im- 
properly disclosed or used. 

(3) The relevant provisions of paragraphs (2) through (11) of section 3.4(d) 
of the Trademark Act (15 U.S.C. 1116(d)(2) through (11)) shall extend to any 
impoundment of records ordered under paragraph (1)(C) that is based upon 
an ex parte application, notwithstanding the provisions of rule 65 of the Fed- 
eral Rules of Civil Procedure. Any references in paragraphs (2) through (11) 
of section 34(d) of the Trademark Act to section 32 of such Act shall be read 
as references to section 501 of this title, and references to use of a counterfeit 
mark in connection with the sale, offering for sale, or distribution of goods or 
services shall be read as references to infringement of a copyright. 

(b) As part of a final judgment or decree, the court may order the destruction 
or other reasonable disposition of all copies or phonorecords found to have been 
made or used in violation of the copyright owner’s exclusive rights, and of all 
plates, molds, matrices, masters, tapes, film negatives, or other articles by means 
of which such copies or phonorecords may be reproduced. 


§504 - Remedies for infringement: Damages and profits® 


(a) In GENERAL. — Except as otherwise provided by this title, an infringer of 
copyright is liable for either — 

(1) the copyright owner’s actual damages and any additional profits of the 
infringer, as provided by subsection (b); or 

(2) statutory damages, as provided by subsection (c). 

(b) AcruaL DAMAGES AND Prorits.—The copyright owner is entitled to re- 
cover the actual damages suffered by him or her as a result of the infringement, and 
any profits of the infringer that are attributable to the infringement and are not 
taken into account in computing the actual damages. In establishing the infringer’s 
profits, the copyright owner is required to present proof only of the infringer’s 
gross revenue, and the infringer is required to prove his or her deductible expenses 
and the elements of profit attributable to factors other than the copyrighted work. 

(c) SratUTORY DAMAGES. — 

(1) Except as provided by clause (2) of this subsection, the copyright owner 
may elect, at any time before final judgment is rendered, to recover, instead of 
actual damages and profits, an award of statutory damages for all infringements 
involved in the action, with respect to any one work, for which any one infringer 
is liable individually, or for which any two or more infringers are liable jointly 


200 Copyright Law of the United States 


Copyright Infringement and Remedies §504 


and severally, in a sum of not less than $750 or more than $30,000 as the court 

considers just. For the purposes of this subsection, all the parts of a compilation 

or derivative work constitute one work. 

(2) In a case where the copyright owner sustains the burden of proving, and 
the court finds, that infringement was committed willfully, the court in its dis- 
cretion may increase the award of statutory damages to a sum of not more than 
$150,000. In a case where the infringer sustains the burden of proving, and the 
court finds, that such infringer was not aware and had no reason to believe that 
his or her acts constituted an infringement of copyright, the court in its discretion 
may reduce the award of statutory damages to a sum of not less than $200. The 
court shall remit statutory damages in any case where an infringer believed and 
had reasonable grounds for believing that his or her use of the copyrighted work 
was a fair use under section 107, if the infringer was: (i) an employee or agent of 
a nonprofit educational institution, library, or archives acting within the scope of 
his or her employment who, or such institution, library, or archives itself, which 
infringed by reproducing the work in copies or phonorecords; or (ii) a public 
broadcasting entity which or a person who, as a regular part of the nonprofit 
activities of a public broadcasting entity (as defined in section 118(f)) infringed by 
performing a published nondramatic literary work or by reproducing a transmis- 
sion program embodying a performance of such a work. 

(3) (A) In a case of infringement, it shall be a rebuttable presumption that 
the infringement was committed willfully for purposes of determining relief 
if the violator, or a person acting in concert with the violator, knowingly pro- 
vided or knowingly caused to be provided materially false contact information 
to a domain name registrar, domain name registry, or other domain name 
registration authority in registering, maintaining, or renewing a domain name 
used in connection with the infringement. 

(B) Nothing in this paragraph limits what may be considered willful in- 
fringement under this subsection. 

(C) For purposes of this paragraph, the term “domain name” has the mean- 
ing given that term in section 45 of the Act entitled “An Act to provide for the 
registration and protection of trademarks used in commerce, to carry out the 
provisions of certain international conventions, and for other purposes” ap- 
proved July 5, 1946 (commonly referred to as the “Trademark Act of 1946”; 15 
U.S.C. 1127). 

(d) ADDITIONAL DAMAGES IN CERTAIN CasEs.—In any case in which the 
court finds that a defendant proprietor of an establishment who claims as a de- 
fense that its activities were exempt under section 110(5) did not have reasonable 
grounds to believe that its use of a copyrighted work was exempt under such sec- 
tion, the plaintiff shall be entitled to, in addition to any award of damages under 
this section, an additional award of two times the amount of the license fee that 
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the proprietor of the establishment concerned should have paid the plaintiff for 
such use during the preceding period of up to 3 years. 


§5 


05 - Remedies for infringement: Costs and attorney’s fees 


In any civil action under this title, the court in its discretion may allow the 


recovery of full costs by or against any party other than the United States or an of- 
ficer thereof. Except as otherwise provided by this title, the court may also award 
a reasonable attorney’s fee to the prevailing party as part of the costs. 


§5 
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06 - Criminal offenses*® 


(a) CRIMINAL INFRINGEMENT. — 

(1) IN GENERAL. — Any person who willfully infringes a copyright shall be 
punished as provided under section 2319 of title 18, if the infringement was 
committed — 

(A) for purposes of commercial advantage or private financial gain; 

(B) by the reproduction or distribution, including by electronic means, 
during any 180-day period, of 1 or more copies or phonorecords of 1 or 
more copyrighted works, which have a total retail value of more than 
$1,000; or 

(C) by the distribution of a work being prepared for commercial distri- 
bution, by making it available on a computer network accessible to mem- 
bers of the public, if such person knew or should have known that the work 
was intended for commercial distribution. 

(2) EvipENcE.—For purposes of this subsection, evidence of reproduc- 
tion or distribution of a copyrighted work, by itself, shall not be sufficient to 
establish willful infringement of a copyright. 

(3) DEFINITION. —In this subsection, the term “work being prepared for 
commercial distribution” means — 

(A) a computer program, a musical work, a motion picture or other 
audiovisual work, or a sound recording, if, at the time of unauthorized 
distribution — 

(i) the copyright owner has a reasonable expectation of commer- 
cial distribution; and 

(ii) the copies or phonorecords of the work have not been com- 
mercially distributed; or 

(B) a motion picture, if, at the time of unauthorized distribution, the 
motion picture — 
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(i) has been made available for viewing in a motion picture exhibi- 
tion facility; and 

(ii) has not been made available in copies for sale to the general 
public in the United States in a format intended to permit viewing 
outside a motion picture exhibition facility. 

(b) FoRFEITURE, DESTRUCTION, AND RESTITUTION. — Forfeiture, destruc- 
tion, and restitution relating to this section shall be subject to section 2323 of title 
18, to the extent provided in that section, in addition to any other similar remedies 
provided by law. 

(c) FRAUDULENT CopyriGcuT Notice.—Any person who, with fraudulent 
intent, places on any article a notice of copyright or words of the same pur- 
port that such person knows to be false, or who, with fraudulent intent, publicly 
distributes or imports for public distribution any article bearing such notice or 
words that such person knows to be false, shall be fined not more than $2,500. 

(d) FRAUDULENT REMOVAL OF CopyRIGHT NoTIcE.—Any person who, 
with fraudulent intent, removes or alters any notice of copyright appearing on a 
copy of a copyrighted work shall be fined not more than $2,500. 

(e) FALsE REPRESENTATION. — Any person who knowingly makes a false 
representation of a material fact in the application for copyright registration 
provided for by section 409, or in any written statement filed in connection with 
the application, shall be fined not more than $2,500. 

(f) RigHtTs oF ATTRIBUTION AND INTEGRITY. — Nothing in this section ap- 
plies to infringement of the rights conferred by section 106A(a). 


§507 - Limitations on actions’ 


(a) CRIMINAL PROCEEDINGS. — Except as expressly provided otherwise in this 
title, no criminal proceeding shall be maintained under the provisions of this title 
unless it is commenced within 5 years after the cause of action arose. 

(b) Crvit Actions. — No civil action shall be maintained under the provisions 
of this title unless it is commenced within three years after the claim accrued. 


§508 - Notification of filing and determination of actions 


(a) Within one month after the filing of any action under this title, the clerks 
of the courts of the United States shall send written notification to the Register 
of Copyrights setting forth, as far as is shown by the papers filed in the court, the 
names and addresses of the parties and the title, author, and registration num- 
ber of each work involved in the action. If any other copyrighted work is later 
included in the action by amendment, answer, or other pleading, the clerk shall 
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also send a notification concerning it to the Register within one month after the 
pleading is filed. 

(b) Within one month after any final order or judgment is issued in the case, 
the clerk of the court shall notify the Register of it, sending with the notification 
a copy of the order or judgment together with the written opinion, if any, of the 
court. 

(c) Upon receiving the notifications specified in this section, the Register shall 
make them a part of the public records of the Copyright Office. 


§509 - [Repealed]*® 


§510 - Remedies for alteration of programming by cable systems” 


(a) In any action filed pursuant to section 111(c)(3), the following remedies 
shall be available: 

(1) Where an action is brought by a party identified in subsections (b) or 

(c) of section 501, the remedies provided by sections 502 through 505, and the 

remedy provided by subsection (b) of this section; and 

(2) When an action is brought by a party identified in subsection (d) of 
section 501, the remedies provided by sections 502 and 505, together with any 
actual damages suffered by such party as a result of the infringement, and the 
remedy provided by subsection (b) of this section. 

(b) In any action filed pursuant to section 111(c)(3), the court may decree that, 
for a period not to exceed thirty days, the cable system shall be deprived of the 
benefit of a statutory license for one or more distant signals carried by such cable 
system. 


§511 - Liability of States, instrumentalities of States, 
and State officials for infringement of copyright’® 


(a) IN GENERAL. —Any State, any instrumentality of a State, and any of- 
ficer or employee of a State or instrumentality of a State acting in his or her 
official capacity, shall not be immune, under the Eleventh Amendment of the 
Constitution of the United States or under any other doctrine of sovereign im- 
munity, from suit in Federal Court by any person, including any governmental 
or nongovernmental entity, for a violation of any of the exclusive rights of a 
copyright owner provided by sections 106 through 122, for importing copies 
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of phonorecords in violation of section 602, or for any other violation under 
this title. 

(b) Remepies.—Ina suit described in subsection (a) for a violation described 
in that subsection, remedies (including remedies both at law and in equity) are 
available for the violation to the same extent as such remedies are available for 
such a violation in a suit against any public or private entity other than a State, 
instrumentality of a State, or officer or employee of a State acting in his or her 
official capacity. Such remedies include impounding and disposition of infring- 
ing articles under section 503, actual damages and profits and statutory damages 
under section 504, costs and attorney’s fees under section 505, and the remedies 
provided in section 510. 


§512 - Limitations on liability relating to material online” 


(a) TRANSITORY DigitaL NETWORK COMMUNICATIONS. —A service pro- 
vider shall not be liable for monetary relief, or, except as provided in subsection 
(j), for injunctive or other equitable relief, for infringement of copyright by rea- 
son of the provider’s transmitting, routing, or providing connections for, mate- 
rial through a system or network controlled or operated by or for the service 
provider, or by reason of the intermediate and transient storage of that material 
in the course of such transmitting, routing, or providing connections, if— 

(1) the transmission of the material was initiated by or at the direction of a 
person other than the service provider; 

(2) the transmission, routing, provision of connections, or storage is carried 
out through an automatic technical process without selection of the material 
by the service provider; 

(3) the service provider does not select the recipients of the material except 
as an automatic response to the request of another person; 

(4) no copy of the material made by the service provider in the course of 
such intermediate or transient storage is maintained on the system or network 
in a manner ordinarily accessible to anyone other than anticipated recipients, 
and no such copy is maintained on the system or network in a manner or- 
dinarily accessible to such anticipated recipients for a longer period than is 
reasonably necessary for the transmission, routing, or provision of connec- 
tions; and 

(5) the material is transmitted through the system or network without 
modification of its content. 

(b) System CACHING. — 

(1) LrmrTATION ON LIABILITY. —A service provider shall not be liable for 
monetary relief, or, except as provided in subsection (j), for injunctive or other 
equitable relief, for infringement of copyright by reason of the intermediate 


Copyright Law of the United States 205 


§512 Copyright Infringement and Remedies 


and temporary storage of material on a system or network controlled or oper- 
ated by or for the service provider in a case in which — 

(A) the material is made available online by a person other than the 
service provider; 

(B) the material is transmitted from the person described in subpara- 
graph (A) through the system or network to a person other than the person 
described in subparagraph (A) at the direction of that other person; and 

(C) the storage is carried out through an automatic technical process 
for the purpose of making the material available to users of the system or 
network who, after the material is transmitted as described in subparagraph 
(B), request access to the material from the person described in subpara- 
graph (A), if the conditions set forth in paragraph (2) are met. 

(2) ConpiT1ons. — The conditions referred to in paragraph (1) are that — 

(A) the material described in paragraph (1) is transmitted to the sub- 
sequent users described in paragraph (1)(C) without modification to its 
content from the manner in which the material was transmitted from the 
person described in paragraph (1)(A); 

(B) the service provider described in paragraph (1) complies with rules 
concerning the refreshing, reloading, or other updating of the material 
when specified by the person making the material available online in ac- 
cordance with a generally accepted industry standard data communica- 
tions protocol for the system or network through which that person makes 
the material available, except that this subparagraph applies only if those 
rules are not used by the person described in paragraph (1)(A) to prevent 
or unreasonably impair the intermediate storage to which this subsection 
applies; 

(C) the service provider does not interfere with the ability of technology 
associated with the material to return to the person described in paragraph 
(1)(A) the information that would have been available to that person if the 
material had been obtained by the subsequent users described in paragraph 
(1)(C) directly from that person, except that this subparagraph applies only 
if that technology— 

(i) does not significantly interfere with the performance of the provid- 
er’s system or network or with the intermediate storage of the material; 

(ii) is consistent with generally accepted industry standard commu- 
nications protocols; and 

(iii) does not extract information from the provider’s system or net- 
work other than the information that would have been available to the 
person described in paragraph (1)(A) if the subsequent users had gained 
access to the material directly from that person; 

(D) if the person described in paragraph (1)(A) has in effect a condition 
that a person must meet prior to having access to the material, such as a 
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condition based on payment of a fee or provision of a password or other 

information, the service provider permits access to the stored material in 

significant part only to users of its system or network that have met those 
conditions and only in accordance with those conditions; and 

(E) if the person described in paragraph (1)(A) makes that material 
available online without the authorization of the copyright owner of the 
material, the service provider responds expeditiously to remove, or disable 
access to, the material that is claimed to be infringing upon notification 
of claimed infringement as described in subsection (c)(3), except that this 
subparagraph applies only if— 

(i) the material has previously been removed from the originating site 
or access to it has been disabled, or a court has ordered that the material 
be removed from the originating site or that access to the material on 
the originating site be disabled; and 

(ii) the party giving the notification includes in the notification a 
statement confirming that the material has been removed from the orig- 
inating site or access to it has been disabled or that a court has ordered 
that the material be removed from the originating site or that access to 
the material on the originating site be disabled. 

(c) INFORMATION RESIDING ON SYSTEMS OR NETWORKS AT DIRECTION 
oF UsERs. — 

(1) IN GENERAL. —A service provider shall not be liable for monetary relief, 
or, except as provided in subsection (j), for injunctive or other equitable relief, 
for infringement of copyright by reason of the storage at the direction of a 
user of material that resides on a system or network controlled or operated 
by or for the service provider, if the service provider — 

(A)(i) does not have actual knowledge that the material or an activity 
using the material on the system or network is infringing; 

(ii) in the absence of such actual knowledge, is not aware of facts or 
circumstances from which infringing activity is apparent; or 

(iii) upon obtaining such knowledge or awareness, acts expeditiously 
to remove, or disable access to, the material; 

(B) does not receive a financial benefit directly attributable to the in- 
fringing activity, in a case in which the service provider has the right and 
ability to control such activity; and 

(C) upon notification of claimed infringement as described in para- 
graph (3), responds expeditiously to remove, or disable access to, the 
material that is claimed to be infringing or to be the subject of infringing 
activity. 

(2) DESIGNATED AGENT. — The limitations on liability established in this 
subsection apply to a service provider only if the service provider has des- 
ignated an agent to receive notifications of claimed infringement described 
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in paragraph (3), by making available through its service, including on its 
website in a location accessible to the public, and by providing to the Copy- 
right Office, substantially the following information: 
(A) the name, address, phone number, and electronic mail address of 
the agent. 
(B) other contact information which the Register of Copyrights may deem 
appropriate. 
The Register of Copyrights shall maintain a current directory of agents avail- 
able to the public for inspection, including through the Internet, and may 
require payment of a fee by service providers to cover the costs of maintaining 
the directory. 

(3) ELEMENTS OF NOTIFICATION. — 

(A) To be effective under this subsection, a notification of claimed in- 
fringement must be a written communication provided to the designated 
agent of a service provider that includes substantially the following: 

(i) A physical or electronic signature of a person authorized to act on 
behalf of the owner of an exclusive right that is allegedly infringed. 

(ii) Identification of the copyrighted work claimed to have been 
infringed, or, if multiple copyrighted works at a single online site are 
covered by a single notification, a representative list of such works at 
that site. 

(iii) Identification of the material that is claimed to be infringing or to 
be the subject of infringing activity and that is to be removed or access to 
which is to be disabled, and information reasonably sufficient to permit 
the service provider to locate the material. 

(iv) Information reasonably sufficient to permit the service provider 
to contact the complaining party, such as an address, telephone number, 
and, if available, an electronic mail address at which the complaining 
party may be contacted. 

(v) A statement that the complaining party has a good faith belief that 
use of the material in the manner complained of is not authorized by the 
copyright owner, its agent, or the law. 

(vi) A statement that the information in the notification is accurate, 
and under penalty of perjury, that the complaining party is authorized 
to act on behalf of the owner of an exclusive right that is allegedly 
infringed. 

(B)(i) Subject to clause (ii), a notification from a copyright owner or 
from a person authorized to act on behalf of the copyright owner that fails 
to comply substantially with the provisions of subparagraph (A) shall not 
be considered under paragraph (1)(A) in determining whether a service 
provider has actual knowledge or is aware of facts or circumstances from 
which infringing activity is apparent. 
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(ii) In a case in which the notification that is provided to the service 
provider’s designated agent fails to comply substantially with all the 
provisions of subparagraph (A) but substantially complies with clauses 
(ii), (iii), and (iv) of subparagraph (A), clause (i) of this subparagraph 
applies only if the service provider promptly attempts to contact the 
person making the notification or takes other reasonable steps to assist 
in the receipt of notification that substantially complies with all the 
provisions of subparagraph (A). 

(d) INFORMATION LocaTION Toots. —A service provider shall not be liable 
for monetary relief, or, except as provided in subsection (j), for injunctive or 
other equitable relief, for infringement of copyright by reason of the provider 
referring or linking users to an online location containing infringing material 
or infringing activity, by using information location tools, including a directory, 
index, reference, pointer, or hypertext link, if the service provider — 

(1) (A) does not have actual knowledge that the material or activity is 
infringing; 

(B) in the absence of such actual knowledge, is not aware of facts or 
circumstances from which infringing activity is apparent; or 

(C) upon obtaining such knowledge or awareness, acts expeditiously to 
remove, or disable access to, the material; 

(2) does not receive a financial benefit directly attributable to the infring- 
ing activity, in a case in which the service provider has the right and ability to 
control such activity; and 

(3) upon notification of claimed infringement as described in subsection 
(c)(3), responds expeditiously to remove, or disable access to, the material that 
is claimed to be infringing or to be the subject of infringing activity, except 
that, for purposes of this paragraph, the information described in subsection 
(c)(3)(A)(iii) shall be identification of the reference or link, to material or activ- 
ity claimed to be infringing, that is to be removed or access to which is to be 
disabled, and information reasonably sufficient to permit the service provider 
to locate that reference or link. 

(e) LIMITATION ON LIABILITY OF NONPROFIT EDUCATIONAL INSTITUTIONS. — 
(1) When a public or other nonprofit institution of higher education is a service 
provider, and when a faculty member or graduate student who is an employee of 
such institution is performing a teaching or research function, for the purposes of 
subsections (a) and (b) such faculty member or graduate student shall be consid- 
ered to be a person other than the institution, and for the purposes of subsections 
(c) and (d) such faculty member’s or graduate student’s knowledge or awareness 
of his or her infringing activities shall not be attributed to the institution, if— 

(A) such faculty member’s or graduate student’s infringing activities do 
not involve the provision of online access to instructional materials that 
are or were required or recommended, within the preceding 3-year period, 
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for a course taught at the institution by such faculty member or graduate 

student; 

(B) the institution has not, within the preceding 3-year period, received 
more than 2 notifications described in subsection (c)(3) of claimed infringe- 
ment by such faculty member or graduate student, and such notifications 
of claimed infringement were not actionable under subsection (f); and 

(C) the institution provides to all users of its system or network infor- 
mational materials that accurately describe, and promote compliance with, 
the laws of the United States relating to copyright. 

(2) For the purposes of this subsection, the limitations on injunctive relief 
contained in subsections (j)(2) and (j)(3), but not those in (j)(1), shall apply. 

(f) MrsREPRESENTATIONS. — Any person who knowingly materially misrep- 
resents under this section — 
(1) that material or activity is infringing, or 
(2) that material or activity was removed or disabled by mistake or 
misidentification, 
shall be liable for any damages, including costs and attorneys’ fees, incurred by 
the alleged infringer, by any copyright owner or copyright owner’s authorized 
licensee, or by a service provider, who is injured by such misrepresentation, as 
the result of the service provider relying upon such misrepresentation in remov- 
ing or disabling access to the material or activity claimed to be infringing, or in 
replacing the removed material or ceasing to disable access to it. 

(g) REPLACEMENT OF REMOVED OR DISABLED MATERIAL AND LIMITATION 
ON OTHER LIABILITY. — 

(1) No LIABILITY FOR TAKING DOWN GENERALLY. — Subject to paragraph 
(2), a service provider shall not be liable to any person for any claim based on 
the service provider’s good faith disabling of access to, or removal of, material 
or activity claimed to be infringing or based on facts or circumstances from 
which infringing activity is apparent, regardless of whether the material or 
activity is ultimately determined to be infringing. 

(2) ExcepTIon.— Paragraph (1) shall not apply with respect to material 
residing at the direction of a subscriber of the service provider on a system or 
network controlled or operated by or for the service provider that is removed, 
or to which access is disabled by the service provider, pursuant to a notice 
provided under subsection (c)(1)(C), unless the service provider — 

(A) takes reasonable steps promptly to notify the subscriber that it has 
removed or disabled access to the material; 

(B) upon receipt of a counter notification described in paragraph (3), 
promptly provides the person who provided the notification under sub- 
section (c)(1)(C) with a copy of the counter notification, and informs that 
person that it will replace the removed material or cease disabling access to 
it in 10 business days; and 
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(C) replaces the removed material and ceases disabling access to it not 
less than 10, nor more than 14, business days following receipt of the coun- 
ter notice, unless its designated agent first receives notice from the per- 
son who submitted the notification under subsection (c)(1)(C) that such 
person has filed an action seeking a court order to restrain the subscriber 
from engaging in infringing activity relating to the material on the service 
provider’s system or network. 

(3) CONTENTS OF COUNTER NOTIFICATION. — To be effective under this 
subsection, a counter notification must be a written communication provided 
to the service provider’s designated agent that includes substantially the 
following: 

(A) A physical or electronic signature of the subscriber. 

(B) Identification of the material that has been removed or to which 
access has been disabled and the location at which the material appeared 
before it was removed or access to it was disabled. 

(C) A statement under penalty of perjury that the subscriber has a good 
faith belief that the material was removed or disabled as a result of mistake 
or misidentification of the material to be removed or disabled. 

(D) The subscriber’s name, address, and telephone number, and a state- 
ment that the subscriber consents to the jurisdiction of Federal District 
Court for the judicial district in which the address is located, or if the sub- 
scriber’s address is outside of the United States, for any judicial district in 
which the service provider may be found, and that the subscriber will accept 
service of process from the person who provided notification under subsec- 
tion (c)(1)(C) or an agent of such person. 

(4) LIMITATION ON OTHER LIABILITY. —A service provider’s compliance 
with paragraph (2) shall not subject the service provider to liability for copy- 
right infringement with respect to the material identified in the notice pro- 
vided under subsection (c)(1)(C). 

(h) SUBPOENA TO IDENTIFY INFRINGER. — 

(1) REquEst. —A copyright owner or a person authorized to act on the 
owner’s behalf may request the clerk of any United States district court to is- 
sue a subpoena to a service provider for identification of an alleged infringer 
in accordance with this subsection. 

(2) CONTENTS OF REQUEST. — The request may be made by filing with the 
clerk— 

(A) a copy of a notification described in subsection (c)(3)(A); 

(B) a proposed subpoena; and 

(C) a sworn declaration to the effect that the purpose for which the 
subpoena is sought is to obtain the identity of an alleged infringer and that 
such information will only be used for the purpose of protecting rights 
under this title. 
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(3) CONTENTS OF SUBPOENA. — The subpoena shall authorize and order the 
service provider receiving the notification and the subpoena to expeditiously 
disclose to the copyright owner or person authorized by the copyright owner in- 
formation sufficient to identify the alleged infringer of the material described in 
the notification to the extent such information is available to the service provider. 

(4) BaAsIs FOR GRANTING SUBPOENA. — If the notification filed satisfies 
the provisions of subsection (c)(3)(A), the proposed subpoena is in proper 
form, and the accompanying declaration is properly executed, the clerk shall 
expeditiously issue and sign the proposed subpoena and return it to the re- 
quester for delivery to the service provider. 

(5) ACTIONS OF SERVICE PROVIDER RECEIVING SUBPOENA. — Upon re- 
ceipt of the issued subpoena, either accompanying or subsequent to the receipt 
of a notification described in subsection (c)(3)(A), the service provider shall 
expeditiously disclose to the copyright owner or person authorized by the 
copyright owner the information required by the subpoena, notwithstand- 
ing any other provision of law and regardless of whether the service provider 
responds to the notification. 

(6) RULES APPLICABLE TO SUBPOENA. — Unless otherwise provided by this 
section or by applicable rules of the court, the procedure for issuance and 
delivery of the subpoena, and the remedies for noncompliance with the sub- 
poena, shall be governed to the greatest extent practicable by those provisions 
of the Federal Rules of Civil Procedure governing the issuance, service, and 
enforcement of a subpoena duces tecum. 

(i) CONDITIONS FOR ELIGIBILITY. — 

(1) ACCOMMODATION OF TECHNOLOGY. — The limitations on liability es- 
tablished by this section shall apply to a service provider only if the service 
provider — 

(A) has adopted and reasonably implemented, and informs subscribers 
and account holders of the service provider’s system or network of, a policy 
that provides for the termination in appropriate circumstances of subscrib- 
ers and account holders of the service provider’s system or network who 
are repeat infringers; and 

(B) accommodates and does not interfere with standard technical 
measures. 

(2) DEFINITION. — As used in this subsection, the term “standard techni- 
cal measures” means technical measures that are used by copyright owners to 
identify or protect copyrighted works and— 

(A) have been developed pursuant to a broad consensus of copyright 
owners and service providers in an open, fair, voluntary, multi-industry 
standards process; 

(B) are available to any person on reasonable and nondiscriminatory 
terms; and 
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(C) do not impose substantial costs on service providers or substantial 
burdens on their systems or networks. 

(j) INjuNcTIONS. — The following rules shall apply in the case of any applica- 
tion for an injunction under section 502 against a service provider that is not 
subject to monetary remedies under this section: 

(1) SCOPE OF RELIEF. —(A) With respect to conduct other than that which 
qualifies for the limitation on remedies set forth in subsection (a), the court 
may grant injunctive relief with respect to a service provider only in one or 
more of the following forms: 

(i) An order restraining the service provider from providing access to 
infringing material or activity residing at a particular online site on the 
provider’s system or network. 

(ii) An order restraining the service provider from providing access 
to a subscriber or account holder of the service provider’s system or 
network who is engaging in infringing activity and is identified in the 
order, by terminating the accounts of the subscriber or account holder 
that are specified in the order. 

(iii) Such other injunctive relief as the court may consider necessary 
to prevent or restrain infringement of copyrighted material specified 
in the order of the court at a particular online location, if such relief is 
the least burdensome to the service provider among the forms of relief 
comparably effective for that purpose. 

(B) If the service provider qualifies for the limitation on remedies de- 
scribed in subsection (a), the court may only grant injunctive relief in one 
or both of the following forms: 

(i) An order restraining the service provider from providing access 
to a subscriber or account holder of the service provider’s system or 
network who is using the provider’s service to engage in infringing ac- 
tivity and is identified in the order, by terminating the accounts of the 
subscriber or account holder that are specified in the order. 

(ii) An order restraining the service provider from providing access, 
by taking reasonable steps specified in the order to block access, to a 
specific, identified, online location outside the United States. 

(2) CoNsIDERATIONS. — The court, in considering the relevant criteria for 
injunctive relief under applicable law, shall consider — 

(A) whether such an injunction, either alone or in combination with 
other such injunctions issued against the same service provider under this 
subsection, would significantly burden either the provider or the operation 
of the provider’s system or network; 

(B) the magnitude of the harm likely to be suffered by the copyright 
owner in the digital network environment if steps are not taken to prevent 
or restrain the infringement; 
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(C) whether implementation of such an injunction would be technically 
feasible and effective, and would not interfere with access to noninfringing 
material at other online locations; and 

(D) whether other less burdensome and comparably effective means of 
preventing or restraining access to the infringing material are available. 

(3) NOTICE AND EX PARTE ORDERS. — Injunctive relief under this subsec- 
tion shall be available only after notice to the service provider and an op- 
portunity for the service provider to appear are provided, except for orders 
ensuring the preservation of evidence or other orders having no material 
adverse effect on the operation of the service provider’s communications 
network. 

(k) DEFINITIONS. — 

(1) SERVICE PROVIDER. —(A) As used in subsection (a), the term “service 
provider” means an entity offering the transmission, routing, or providing 
of connections for digital online communications, between or among points 
specified by a user, of material of the user’s choosing, without modification to 
the content of the material as sent or received. 

(B) As used in this section, other than subsection (a), the term “service 
provider” means a provider of online services or network access, or the 
operator of facilities therefor, and includes an entity described in sub- 
paragraph (A). 

(2) MONETARY RELIEF. — As used in this section, the term “monetary re- 
lief” means damages, costs, attorneys’ fees, and any other form of monetary 
payment. 

(1) OrHER DeFENsEs Not AFFrecTED.—The failure of a service provider's 
conduct to qualify for limitation of liability under this section shall not bear 
adversely upon the consideration of a defense by the service provider that 
the service provider’s conduct is not infringing under this title or any other 
defense. 

(m) PROTECTION OF Privacy. — Nothing in this section shall be construed 
to condition the applicability of subsections (a) through (d) on— 

(1) a service provider monitoring its service or affirmatively seeking facts 
indicating infringing activity, except to the extent consistent with a standard 
technical measure complying with the provisions of subsection (i); or 

(2) a service provider gaining access to, removing, or disabling access to 
material in cases in which such conduct is prohibited by law. 

(n) ConsTRuUCTION. — Subsections (a), (b), (c), and (d) describe separate and 
distinct functions for purposes of applying this section. Whether a service pro- 
vider qualifies for the limitation on liability in any one of those subsections shall 
be based solely on the criteria in that subsection, and shall not affect a determi- 
nation of whether that service provider qualifies for the limitations on liability 
under any other such subsection. 
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§513 - Determination of reasonable license fees 
for individual proprietors” 


In the case of any performing rights society subject to a consent decree which 
provides for the determination of reasonable license rates or fees to be charged 
by the performing rights society, notwithstanding the provisions of that consent 
decree, an individual proprietor who owns or operates fewer than 7 nonpublicly 
traded establishments in which nondramatic musical works are performed pub- 
licly and who claims that any license agreement offered by that performing rights 
society is unreasonable in its license rate or fee as to that individual proprietor, 
shall be entitled to determination of a reasonable license rate or fee as follows: 

(1) The individual proprietor may commence such proceeding for deter- 
mination of a reasonable license rate or fee by filing an application in the ap- 
plicable district court under paragraph (2) that a rate disagreement exists and 
by serving a copy of the application on the performing rights society. Such 
proceeding shall commence in the applicable district court within 90 days after 
the service of such copy, except that such 90-day requirement shall be subject 
to the administrative requirements of the court. 

(2) The proceeding under paragraph (1) shall be held, at the individual pro- 
prietor’s election, in the judicial district of the district court with jurisdiction 
over the applicable consent decree or in that place of holding court of a district 
court that is the seat of the Federal circuit (other than the Court of Appeals for 
the Federal Circuit) in which the proprietor’s establishment is located. 

(3) Such proceeding shall be held before the judge of the court with jurisdic- 
tion over the consent decree governing the performing rights society. At the 
discretion of the court, the proceeding shall be held before a special master or 
magistrate judge appointed by such judge. Should that consent decree provide 
for the appointment of an advisor or advisors to the court for any purpose, any 
such advisor shall be the special master so named by the court. 

(4) In any such proceeding, the industry rate shall be presumed to have 
been reasonable at the time it was agreed to or determined by the court. Such 
presumption shall in no way affect a determination of whether the rate is being 
correctly applied to the individual proprietor. 

(5) Pending the completion of such proceeding, the individual proprietor 
shall have the right to perform publicly the copyrighted musical compositions 
in the repertoire of the performing rights society by paying an interim license 
rate or fee into an interest bearing escrow account with the clerk of the court, 
subject to retroactive adjustment when a final rate or fee has been determined, 
in an amount equal to the industry rate, or, in the absence of an industry rate, 
the amount of the most recent license rate or fee agreed to by the parties. 

(6) Any decision rendered in such proceeding by a special master or mag- 
istrate judge named under paragraph (3) shall be reviewed by the judge of 
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the court with jurisdiction over the consent decree governing the perform- 
ing rights society. Such proceeding, including such review, shall be concluded 
within 6 months after its commencement. 

(7) Any such final determination shall be binding only as to the individual 
proprietor commencing the proceeding, and shall not be applicable to any 
other proprietor or any other performing rights society, and the performing 
rights society shall be relieved of any obligation of nondiscrimination among 
similarly situated music users that may be imposed by the consent decree 
governing its operations. 

(8) An individual proprietor may not bring more than one proceeding pro- 
vided for in this section for the determination of a reasonable license rate or fee 
under any license agreement with respect to any one performing rights society. 

(9) For purposes of this section, the term “industry rate” means the license 
fee a performing rights society has agreed to with, or which has been deter- 
mined by the court for, a significant segment of the music user industry to 
which the individual proprietor belongs. 


Chapters - Notes 


1. See note 8, infra. 

2. In 1998, two sections 512 were enacted into law. First, on October 17, 1998, the Fairness 
in Music Licensing Act of 1998 was enacted. This Act amended chapter 5 to add section 512 
entitled “Determination of reasonable license fees for individual proprietors.” Pub. L. No. 
105-298, 112 Stat. 2827, 2831. Second, on October 28, 1998, the Online Copyright Infringe- 
ment Liability Limitation Act was enacted. This Act amended chapter 5 to add section 512 
entitled “Limitations on liability relating to material online.” Pub. L. No. 105-304, 112 Stat. 
2860, 2877. Consequently, in 1999, a technical correction was enacted to redesignate the 
section 512 that was entitled “Determination of reasonable license fees for individual pro- 
prietors” as section 513. Also, the table of sections was amended to reflect that change. Pub. 
L. No. 106-44, 113 Stat. 221. See also note 12, infra. 

3. The Berne Convention Implementation Act of 1988 amended section 501(b) by striking 
out “sections 205(d) and 411” and inserting in lieu thereof “section 411.” Pub. L. No. 100-568, 
102 Stat. 2853, 2860. The Satellite Home Viewer Act of 1988 amended section 501 by adding 
subsection (e). Pub. L. No. 100-667, 102 Stat. 3935, 3957. 

In 1990, the Copyright Remedy Clarification Act amended section 501(a) by adding the 
last two sentences. Pub. L. No. 101-553, 104 Stat. 2749. The Visual Artists Rights Act of 1990 
also amended section 501(a) as follows: 1) by inserting “or of the author as provided in sec- 
tion 106A(a)” after “118” and 2) by striking out “copyright.” and inserting in lieu thereof 

“copyright or right of the author, as the case may be. For purposes of this chapter (other than 
section 506), any reference to copyright shall be deemed to include the rights conferred by 
section 106A(a).” Pub. L. No. 101-650, 104 Stat. 5089, 5131. 
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In 1999, a technical correction amended the first sentence in subsection 501(a) by insert- 
ing “121” in lieu of “118.” Pub. L. No. 106-44, 113 Stat. 221, 222. The Satellite Home Viewer 
Improvement Act of 1999 amended section 501 by adding a subsection (f) and, in subsection 
(e), by inserting “performance or display of a work embodied in a primary transmission” in 
lieu of “primary transmission embodying the performance or display of a work.” Pub. L. No. 
106-113, 113 Stat. 1501, app. I at 1501A-527 and 544. The Satellite Home Viewer Improvement 
Act of 1999 states that section 501(f) shall be effective as of July 1, 1999. Pub. L. No. 106-113, 
113 Stat. 1501, app. I at 1501A-544. 

The Intellectual Property and High Technology Technical Amendments Act of 2002 
amended section 501(a) by substituting sections “106 through 122” for “106 through 121. 
Pub. L. No. 107-273, 116 Stat. 1758, 1909. 

The Satellite Television Community Protection and Promotion Act of 2019 made a con- 
forming amendment to section 501(e) by striking “section 119(a)(5)” and inserting “section 
119(a)(3).” Pub. L. No. 116-94, 133 Stat. 2534, 3203. 

4. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended section 503 by revising subsection (a) in its entirety. Pub. L. No. 110-403, 122 Stat. 
4256, 4258. A technical correction in the Copyright Cleanup, Clarification, and Corrections 
Act of 2010 amended section 503(a)(1)(B) to substitute “copies or phonorecords” for “copies 
of phonorecords.” Pub. L. No. 111-295, 124 Stat. 3180, 3181. 

5. The Berne Convention Implementation Act of 1988 amended section 504(c) as follows: 
1) in paragraph (1), by inserting “s500” in lieu of “250” and by inserting “s20,000” in lieu 
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of “s10,000” and 2) in paragraph (2), by inserting “$100,000” in lieu of “$50,000” and by 
inserting “$200” in lieu of “$100.” Pub. L. No. 100-568, 102 Stat. 2853, 2860. The Digital Theft 
Deterrence and Copyright Damages Improvement Act of 1999 amended section 504(c), in 
paragraph (1), by substituting “$750” for “$500” and “$30,000” for “$20,000” and, in para- 
graph (2), by substituting “$150,000” for “$100,000.” Pub. L. No. 106-160, 113 Stat. 1774. 

The Fraudulent Online Identity Sanctions Act of 2004 amended section 504(c) by adding 
a new subparagraph (3). Pub. L. No. 108-482, 118 Stat. 3912, 3916. The Copyright Cleanup, 
Clarification, and Corrections Act of 2010 amended paragraph 504(c)(2) to change the ref- 
erence from “subsection (g) of section 118” to “section 118(f).” Pub. L. No. 111-295, 124 Stat. 
3180, 3181. 

6. The Piracy and Counterfeiting Amendments Act of 1982 amended section 506 by sub- 
stituting a new subsection (a). Pub. L. No. 97-180, 96 Stat. 91, 93. The Visual Artists Rights 
Act of 1990 amended section 506 by adding subsection (f). Pub. L. No.101-650, 104 Stat. 5089, 
5131. In 1997, the No Electronic Theft (NET) Act again amended section 506 by amending 
subsection (a) in its entirety. Pub. L. No. 105-147, 111 Stat. 2678. That Act also directed the 
United States Sentencing Commission to “ensure that the applicable guideline range for a 
defendant convicted of a crime against intellectual property ... is sufficiently stringent to 
deter such a crime” and to “ensure that the guidelines provide for consideration of the retail 
value and quantity of the items with respect to which the crime against intellectual property 
was committed.” Pub. L. No. 105-147, 111 Stat. 2678, 2680. See also note 4 in Appendix N. 

The Artists’ Rights and Theft Prevention Act of 2005 amended subsection 506(a) in its 
entirety. Pub. L. No. 109-9, 119 Stat. 218, 220. 
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The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended section 506 by revising subsection (b) in its entirety. Pub. L. No. 110-403, 122 Stat. 
4256, 4260. 

7. In 1997, the No Electronic Theft (NET) Act amended section 507(a) by inserting “5” in 
lieu of “three.” Pub. L. No. 105-147, 111 Stat. 2678. 

8. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
repealed section 509. Pub. L. No. 110-403, 122 Stat. 4256, 4260. In lieu of this provision, refer 
to section 2323, chapter 113 of title 18, United States Code, entitled, “Forfeiture, Destruction 
and Restitution.” Section 2323 is included in Appendix N to this volume. 

9. The Satellite Home Viewer Improvement Act of 1999 amended the heading for section 
510 by substituting “programming” for “programing” and, in subsection (b), by substituting 
“statutory” for “compulsory.” Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-543. 

10. In 1990, the Copyright Remedy Clarification Act added section 511. Pub. L. No. 101- 
553, 104 Stat. 2749. In 1999, a technical correction amended subsection 511(a) by inserting 
“y21” in lieu of “119.” Pub. L. No. 106-44, 113 Stat. 221, 222. The Intellectual Property and High 
Technology Technical Amendments Act of 2002 amended section 511(a) by substituting 
sections “106 through 122” for “106 through 121.” Pub. L. No. 107-273, 116 Stat. 1758, 1909. 

11. In 1998, the Online Copyright Infringement Liability Limitation Act added section 512. 
Pub. L. No. 105-304, 112 Stat. 2860, 2877. In 1999, a technical correction deleted the heading 
for paragraph (2) of section 512(e), which was “Injunctions.” Pub. L. No. 106-44, 113 Stat. 221, 
222. The Copyright Cleanup, Clarification, and Corrections Act of 2010 amended the last 
sentence in paragraph 512(c)(2)(B) by deleting “in both electronic and hard copy formats” 
after “through the Internet.” Pub. L. No. 111-295, 124 Stat. 3180, 3180. 

12. The Fairness in Music Licensing Act of 1998 added section 513. Pub. L. No. 105-298, 
112 Stat. 2827, 2831. This section was originally designated as section 512. However, because 
two sections 512 had been enacted into law in 1998, a technical amendment redesignated 
this as section 513. Pub. L. No. 106-44, 113 Stat. 221. See also note 2, supra. 


218 Copyright Law of the United States 


Chapter 6 


Importation and Exportation’ 


SECTION PAGE 

601 [Repédled]*...caisassdvaveassdaaed saad eae deaeie seduce stewaree 220 

602 = Infringing importation or exportation of copies or phonorecords’..... 220 
603 Importation prohibitions: Enforcement and disposition 

221 


Of CXCIUACA ATUL ES sxrcirioca cence enh buoy antedein inde e tet tae eecieseche eben Gave 


§601 Importation and Exportation 


§ 601 - [Repealed]* 


§ 602 - Infringing importation or exportation of copies 
or phonorecords” 


(a) INFRINGING IMPORTATION OR EXPORTATION. — 

(1)IMPoRTATION. —Importation into the United States, without the au- 
thority of the owner of copyright under this title, of copies or phonorecords 
of a work that have been acquired outside the United States is an infringement 
of the exclusive right to distribute copies or phonorecords under section 106, 
actionable under section 501. 

(2) IMPORTATION OR EXPORTATION OF INFRINGING ITEMS. —Importa- 
tion into the United States or exportation from the United States, without 
the authority of the owner of copyright under this title, of copies or phono- 
records, the making of which either constituted an infringement of copyright, 
or which would have constituted an infringement of copyright if this title had 
been applicable, is an infringement of the exclusive right to distribute copies 
or phonorecords under section 106, actionable under sections 501 and 506. 

(3) Exceptions. —This subsection does not apply to— 

(A) importation or exportation of copies or phonorecords under the 
authority or for the use of the Government of the United States or of any 
State or political subdivision of a State, but not including copies or phono- 
records for use in schools, or copies of any audiovisual work imported for 
purposes other than archival use; 

(B) importation or exportation, for the private use of the importer or 
exporter and not for distribution, by any person with respect to no more 
than one copy or phonorecord of any one work at any one time, or by 
any person arriving from outside the United States or departing from the 
United States with respect to copies or phonorecords forming part of such 
person’s personal baggage; or 

(C) importation by or for an organization operated for scholarly, edu- 
cational, or religious purposes and not for private gain, with respect to no 
more than one copy of an audiovisual work solely for its archival purposes, 
and no more than five copies or phonorecords of any other work for its 
library lending or archival purposes, unless the importation of such copies 
or phonorecords is part of an activity consisting of systematic reproduction 
or distribution, engaged in by such organization in violation of the provi- 
sions of section 108(g)(2). 

(b) Import PRoHIBITION. —Ina case where the making of the copies or pho- 
norecords would have constituted an infringement of copyright if this title had 
been applicable, their importation is prohibited. In a case where the copies or 
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phonorecords were lawfully made, the United States Customs and Border Pro- 
tection Service has no authority to prevent their importation. In either case, the 
Secretary of the Treasury is authorized to prescribe, by regulation, a procedure 
under which any person claiming an interest in the copyright in a particular work 
may, upon payment of a specified fee, be entitled to notification by the United 
States Customs and Border Protection Service of the importation of articles that 
appear to be copies or phonorecords of the work. 


§ 603 - Importation prohibitions: 
Enforcement and disposition of excluded articles® 


(a) The Secretary of the Treasury and the United States Postal Service shall 
separately or jointly make regulations for the enforcement of the provisions of 
this title prohibiting importation. 

(b) These regulations may require, as a condition for the exclusion of articles 
under section 602 — 

(1) that the person seeking exclusion obtain a court order enjoining impor- 
tation of the articles; or 

(2) that the person seeking exclusion furnish proof, of a specified nature and 
in accordance with prescribed procedures, that the copyright in which such 
person claims an interest is valid and that the importation would violate the 
prohibition in section 602; the person seeking exclusion may also be required 
to post a surety bond for any injury that may result if the detention or exclu- 
sion of the articles proves to be unjustified. 

(c) Articles imported in violation of the importation prohibitions of this title 
are subject to seizure and forfeiture in the same manner as property imported 
in violation of the customs revenue laws. Forfeited articles shall be destroyed as 
directed by the Secretary of the Treasury or the court, as the case may be. 


Chapter 6 - Notes 


1. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 amend- 
ed the title of Chapter 6 to add “Exportation” to it, so that now the title is “Manufacturing 

Requirements, Importation, and Exportation.” Pub. L. No. 110-403, 122 Stat. 4256, 4259. 
The Copyright Cleanup, Clarification, and Corrections Act of 2010 amended chapter six by 

repealing section 601, entitled “Manufacture, importation, and public distribution of certain 

copies.” Pub. L. No. 111-295, 124 Stat. 3180. It also deleted “Manufacturing Requirements” 
from the beginning of the title for chapter six. Id. 

2. See note 4, infra. 
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3. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended the title of section 602 in the table of contents by adding “Exportation” to it, so 
that the new title is “Infringing importation or exportation of copies or phonorecords.” Pub. 
L. No. 110-403, 122 Stat. 4256, 4260. 

4. In 1982, section 601(a) was amended in the first sentence by substituting “1986” for 

“1982.” Pub. L. No. 97-215, 96 Stat. 178. The Prioritizing Resources and Organization for In- 
tellectual Property Act of 2008 amended the first sentence of subpart 601(b)(2) by inserting 
“and Border Protection” after “United States Customs.” Pub. L. No. 110-403, 122 Stat. 4256, 
4260. The Copyright Cleanup, Clarification, and Corrections Act of 2010 repealed section 
601. Pub. L. No. 111-295, 124 Stat. 3180. 

5. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended the title of section 602 by adding “Exportation” to it, so the new title is “Infring- 
ing importation or exportation of copies or phonorecords.” Pub. L. No. 110-403, 122 Stat. 
4256, 4260. The Act also amended section 602(a) by dividing it into paragraphs (1), (2) and 
(3); by adding paragraph (2); and by adding references to exports throughout. Id. at 4259- 
60. It further amended subsection 602(b) by inserting the subtitle, “Import Prohibition,” at 
the beginning and adding references to the United Stated Customs and Border Protection 
Service. Id. at 4260. The Copyright Cleanup, Clarification, and Corrections Act of 2010 
made a conforming amendment to subsection 602(b) to eliminate the reference to section 
601, which the Act had repealed, by deleting at the end of the second sentence “unless the 
provisions of section 601 are applicable.” Pub. L. No. 111-295, 124 Stat. 3180, 3181. 

6. The Anticounterfeiting Consumer Protection Act of 1996 amended the last sentence 
of section 603(c) by deleting the semicolon and all text immediately following the words “as 
the case may be.” Pub. L. No. 104-153, 110 Stat. 1386, 1388. 
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§701 Copyright Office 


§ 701 - The Copyright Office: 
General responsibilities and organization’ 


(a) All administrative functions and duties under this title, except as otherwise 
specified, are the responsibility of the Register of Copyrights as director of the 
Copyright Office of the Library of Congress. The Register of Copyrights, together 
with the subordinate officers and employees of the Copyright Office, shall be ap- 
pointed by the Librarian of Congress, and shall act under the Librarian’s general 
direction and supervision. 

(b) In addition to the functions and duties set out elsewhere in this chapter, the 
Register of Copyrights shall perform the following functions: 

(1) Advise Congress on national and international issues relating to copy- 
right, other matters arising under this title, and related matters. 

(2) Provide information and assistance to Federal departments and agencies 
and the Judiciary on national and international issues relating to copyright, 
other matters arising under this title, and related matters. 

(3) Participate in meetings of international intergovernmental organiza- 
tions and meetings with foreign government officials relating to copyright, 
other matters arising under this title, and related matters, including as a mem- 
ber of United States delegations as authorized by the appropriate Executive 
branch authority. 

(4) Conduct studies and programs regarding copyright, other matters aris- 
ing under this title, and related matters, the administration of the Copyright 
Office, or any function vested in the Copyright Office by law, including edu- 
cational programs conducted cooperatively with foreign intellectual property 
offices and international intergovernmental organizations. 

(5) Perform such other functions as Congress may direct, or as may be ap- 
propriate in furtherance of the functions and duties specifically set forth in 
this title. 

(c) The Register of Copyrights shall adopt a seal to be used on and after Janu- 
ary 1, 1978, to authenticate all certified documents issued by the Copyright Office. 

(d) The Register of Copyrights shall make an annual report to the Librarian of 
Congress of the work and accomplishments of the Copyright Office during the 
previous fiscal year. The annual report of the Register of Copyrights shall be pub- 
lished separately and as a part of the annual report of the Librarian of Congress. 

(e) Except as provided by section 706(b) and the regulations issued thereunder, 
all actions taken by the Register of Copyrights under this title are subject to the 
provisions of the Administrative Procedure Act of June 11, 1946, as amended (c. 324, 
60 Stat. 237, title 5, United States Code, Chapter 5, Subchapter II and Chapter 7). 

(f) The Register of Copyrights shall be compensated at the greater of the 
rate of pay in effect for level III of the Executive Schedule under section 5314 of 
title 5° or the maximum annual rate of basic pay payable under section 5376 of 
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such title for positions at agencies with a performance appraisal system certified 
under section 5307(d) of such title. The Librarian of Congress shall establish not 
more than four positions for Associate Registers of Copyrights, in accordance 
with the recommendations of the Register of Copyrights. The Librarian shall 
make appointments to such positions after consultation with the Register of 
Copyrights. The rate of basic pay for each Associate Register of Copyrights shall 
be fixed in accordance with section 5376 of title 5. 


§ 702 - Copyright Office regulations‘ 


The Register of Copyrights is authorized to establish regulations not incon- 
sistent with law for the administration of the functions and duties made the 
responsibility of the Register under this title. All regulations established by the 
Register under this title are subject to the approval of the Librarian of Congress. 


§ 703 - Effective date of actions in Copyright Office 


In any case in which time limits are prescribed under this title for the per- 
formance of an action in the Copyright Office, and in which the last day of the 
prescribed period falls on a Saturday, Sunday, holiday, or other nonbusiness day 
within the District of Columbia or the Federal Government, the action may be 
taken on the next succeeding business day, and is effective as of the date when 
the period expired. 


§ 704 - Retention and disposition of articles deposited 
in Copyright Office® 


(a) Upon their deposit in the Copyright Office under sections 407 and 408, 
all copies, phonorecords, and identifying material, including those deposited in 
connection with claims that have been refused registration, are the property of 
the United States Government. 

(b) In the case of published works, all copies, phonorecords, and identifying 
material deposited are available to the Library of Congress for its collections, or 
for exchange or transfer to any other library. In the case of unpublished works, 
the Library is entitled, under regulations that the Register of Copyrights shall 
prescribe, to select any deposits for its collections or for transfer to the National 
Archives of the United States or to a Federal records center, as defined in section 
2901 of title 44. 
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(c) The Register of Copyrights is authorized, for specific or general catego- 
ries of works, to make a facsimile reproduction of all or any part of the mate- 
rial deposited under section 408, and to make such reproduction a part of the 
Copyright Office records of the registration, before transferring such material 
to the Library of Congress as provided by subsection (b), or before destroying or 
otherwise disposing of such material as provided by subsection (d). 

(d) Deposits not selected by the Library under subsection (b), or identifying 
portions or reproductions of them, shall be retained under the control of the 
Copyright Office, including retention in Government storage facilities, for the 
longest period considered practicable and desirable by the Register of Copyrights 
and the Librarian of Congress. After that period it is within the joint discretion of 
the Register and the Librarian to order their destruction or other disposition; but, 
in the case of unpublished works, no deposit shall be knowingly or intentionally 
destroyed or otherwise disposed of during its term of copyright unless a facsimile 
reproduction of the entire deposit has been made a part of the Copyright Office 
records as provided by subsection (c). 

(e) The depositor of copies, phonorecords, or identifying material under sec- 
tion 408, or the copyright owner of record, may request retention, under the 
control of the Copyright Office, of one or more of such articles for the full term 
of copyright in the work. The Register of Copyrights shall prescribe, by regulation, 
the conditions under which such requests are to be made and granted, and shall 
fix the fee to be charged under section 708(a) if the request is granted. 


§ 705 - Copyright Office records: Preparation, maintenance, 
public inspection, and searching® 


(a) The Register of Copyrights shall ensure that records of deposits, registra- 
tions, recordations, and other actions taken under this title are maintained, and 
that indexes of such records are prepared. 

(b) Such records and indexes, as well as the articles deposited in connection 
with completed copyright registrations and retained under the control of the 
Copyright Office, shall be open to public inspection. 

(c) Upon request and payment of the fee specified by section 708, the Copy- 
right Office shall make a search of its public records, indexes, and deposits, and 
shall furnish a report of the information they disclose with respect to any par- 
ticular deposits, registrations, or recorded documents. 
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§ 706 - Copies of Copyright Office records 


(a) Copies may be made of any public records or indexes of the Copyright 
Office; additional certificates of copyright registration and copies of any public 
records or indexes may be furnished upon request and payment of the fees speci- 
fied by section 708. 

(b) Copies or reproductions of deposited articles retained under the control of 
the Copyright Office shall be authorized or furnished only under the conditions 
specified by the Copyright Office regulations. 


§ 707 - Copyright Office forms and publications 


(a) CATALOG OF CopyRIGHT ENTRIES. —The Register of Copyrights shall 
compile and publish at periodic intervals catalogs of all copyright registrations. 
These catalogs shall be divided into parts in accordance with the various classes 
of works, and the Register has discretion to determine, on the basis of practica- 
bility and usefulness, the form and frequency of publication of each particular part. 

(b) OTHER PuBLicaTions.— The Register shall furnish, free of charge upon 
request, application forms for copyright registration and general informational 
material in connection with the functions of the Copyright Office. The Register 
also has the authority to publish compilations of information, bibliographies, and 
other material he or she considers to be of value to the public. 

(c) DisTRIBUTION OF PuBLICATIONS. — All publications of the Copyright Of- 
fice shall be furnished to depository libraries as specified under section 1905 of 
title 44, and, aside from those furnished free of charge, shall be offered for sale to 
the public at prices based on the cost of reproduction and distribution. 


§708 - Copyright Office fees’ 


(a) FEES. —Fees shall be paid to the Register of Copyrights — 

(1) on filing each application under section 408 for registration of a copy- 
right claim or for a supplementary registration, including the issuance of a 
certificate of registration if registration is made; 

(2) on filing each application for registration of a claim for renewal of a sub- 
sisting copyright under section 304(a), including the issuance of a certificate 
of registration if registration is made; 

(3) for the issuance of a receipt for a deposit under section 407; 

(4) for the recordation, as provided by section 205, of a transfer of copyright 
ownership or other document; 
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(5) for the filing, under section 115(b), of a notice of intention to obtain a 
compulsory license; 

(6) for the recordation, under section 302(c), of a statement revealing the 
identity of an author of an anonymous or pseudonymous work, or for the recor- 
dation, under section 302(d), of a statement relating to the death of an author; 

(7) for the issuance, under section 706, of an additional certificate of 
registration; 

(8) for the issuance of any other certification; 

(9) for the making and reporting of a search as provided by section 705, and 
for any related services; 

(10) on filing a statement of account based on secondary transmissions of 
primary transmissions pursuant to section 119 or 122; and 

(11) on filing a statement of account based on secondary transmissions of 
primary transmissions pursuant to section 111. 

The Register is authorized to fix fees for other services, including the cost of 
preparing copies of Copyright Office records, whether or not such copies are 
certified, based on the cost of providing the service. Fees established under para- 
graphs (10) and (11) shall be reasonable and may not exceed one-half of the cost 
necessary to cover reasonable expenses incurred by the Copyright Office for the 
collection and administration of the statements of account and any royalty fees 
deposited with such statements. 

(b) ADJUSTMENT OF FEES.—The Register of Copyrights may, by regulation, 
adjust the fees for the services specified in paragraphs (1) through (9) of subsec- 
tion (a) in the following manner:® 

(1) The Register shall conduct a study of the costs incurred by the Copy- 
right Office for the registration of claims, the recordation of documents, and 
the provision of services. The study shall also consider the timing of any adjust- 
ment in fees and the authority to use such fees consistent with the budget. 

(2) The Register may, on the basis of the study under paragraph (1), and sub- 
ject to paragraph (5), adjust fees to not more than that necessary to cover the 
reasonable costs incurred by the Copyright Office for the services described 
in paragraph (1), plus a reasonable inflation adjustment to account for any 
estimated increase in costs. 

(3) Any fee established under paragraph (2) shall be rounded off to the near- 
est dollar, or for a fee less than $12, rounded off to the nearest 50 cents. 

(4) Fees established under this subsection shall be fair and equitable and 
give due consideration to the objectives of the copyright system. 

(5) If the Register determines under paragraph (2) that fees should be 
adjusted, the Register shall prepare a proposed fee schedule and submit the 
schedule with the accompanying economic analysis to the Congress. The fees 
proposed by the Register may be instituted after the end of 120 days after the 
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schedule is submitted to the Congress unless, within that 120-day period, a law 

is enacted stating in substance that the Congress does not approve the schedule. 

(c) The fees prescribed by or under this section are applicable to the United 
States Government and any of its agencies, employees, or officers, but the Register 
of Copyrights has discretion to waive the requirement of this subsection in oc- 
casional or isolated cases involving relatively small amounts. 

(d) (1) Except as provided in paragraph (2), all fees received under this section 
shall be deposited by the Register of Copyrights in the Treasury of the United 
States and shall be credited to the appropriations for necessary expenses of the 
Copyright Office. Such fees that are collected shall remain available until ex- 
pended. The Register may, in accordance with regulations that he or she shall 
prescribe, refund any sum paid by mistake or in excess of the fee required by 
this section. 

(2) In the case of fees deposited against future services, the Register of 
Copyrights shall request the Secretary of the Treasury to invest in interest- 
bearing securities in the United States Treasury any portion of the fees that, as 
determined by the Register, is not required to meet current deposit account 
demands. Funds from such portion of fees shall be invested in securities that 
permit funds to be available to the Copyright Office at all times if they are 
determined to be necessary to meet current deposit account demands. Such 
investments shall be in public debt securities with maturities suitable to the 
needs of the Copyright Office, as determined by the Register of Copyrights, 
and bearing interest at rates determined by the Secretary of the Treasury, 
taking into consideration current market yields on outstanding marketable 
obligations of the United States of comparable maturities. 

(3) The income on such investments shall be deposited in the Treasury of 
the United States and shall be credited to the appropriations for necessary 
expenses of the Copyright Office. 


§ 709 - Delay in delivery caused by disruption of postal 
or other services 


In any case in which the Register of Copyrights determines, on the basis of 
such evidence as the Register may by regulation require, that a deposit, applica- 
tion, fee, or any other material to be delivered to the Copyright Office by a par- 
ticular date, would have been received in the Copyright Office in due time except 
for a general disruption or suspension of postal or other transportation or com- 
munications services, the actual receipt of such material in the Copyright Office 
within one month after the date on which the Register determines that the dis- 
ruption or suspension of such services has terminated, shall be considered timely. 
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§710 - Emergency relief authority’ 


(a) EMERGENCY AcTIon.—If, on or before December 31, 2021, the Register 
of Copyrights determines that a national emergency declared by the President 
under the National Emergencies Act (50 U.S.C. 1601 et seq.) generally disrupts 
or suspends the ordinary functioning of the copyright system under this title, 
or any component thereof, including on a regional basis, the Register may, on a 
temporary basis, toll, waive, adjust, or modify any timing provision (including any 
deadline or effective period, except as provided in subsection (c)) or procedural 
provision contained in this title or chapters I or III of title 37, Code of Federal 
Regulations, for no longer than the Register reasonably determines to be appro- 
priate to mitigate the impact of the disruption caused by the national emergency. 
In taking such action, the Register shall consider the scope and severity of the 
particular national emergency, and its specific effect with respect to the particular 
provision, and shall tailor any remedy accordingly. 

(b) Notice AND EFFECT.— Any action taken by the Register in response to 
a national emergency pursuant to subsection (a) shall not be subject to section 
7o01(e) or subchapter II of chapter 5 of title 5, United States Code, and chapter 7 
of title 5, United States Code. The provision of general public notice detailing the 
action being taken by the Register in response to the national emergency under 
subsection (a) is sufficient to effectuate such action. The Register may make such 
action effective both prospectively and retroactively in relation to a particular 
provision a the Register determines to be appropriate based on the timing, scope, 
and nature of the public emergency, but any action by the Register may only be 
retroactive with respect to a deadline that has not already passed before the dec- 
laration described in subsection (a). 

(c) STATEMENT REQUIRED. — Except as provided in subsection (d), not later 
than 20 days after taking any action that results in a provision being modified for 
a cumulative total of longer than 120 days, the Register shall submit to Congress 
a statement detailing the action taken, the relevant background, and rationale 
for the action. 

(d) Exceptrons.—The authority of the Register to act under subsection (a) 
does not extend provisions under this title requiring the commencement of an 
action or proceeding in Federal court within a specified period of time, except 
that if the Register adjusts the license availability date defined in section 115(e)(15), 
such adjustment shall not affect the ability to commence actions for any claim of 
infringement of exclusive rights provided by paragraphs (1) and (3) of section 106 
against a digital music provider arising from the unauthorized reproduction or 
distribution of a musical work by such digital music provider in the course of en- 
gaging in covered activities that accrued after January 1, 2018, provided that such 
action is commenced within the time periods prescribed under section 115(d)(10) 
(C)(i) or 115(d)(10)(C)(ii) as calculated from the adjusted license availability date. 
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If the Register adjusts the license availability date, the Register must provide the 
statement to Congress under subsection (c) at the same time as the public notice 
of such adjustment with a detailed explanation of why such adjustment is needed. 

(e) CopyRIGHT TERM ExcepTIoNn. — The authority of the Register to act un- 
der subsection (a) does not extend to provisions under chapter 3, except section 
304(c), or section 1401(a)(2). 

(f) OTHER Laws.— Notwithstanding section 301 of the National Emergen- 
cies Act (50 U.S.C. 1631), the authority of the Register under subsection (a) is not 
contingent on a specification made by the President under such section or any 
other requirement under that Act (other than the emergency declaration under 
section 201(a) of such Act (50 U.S.C. 1621(a))). The authority described in this 
section supersedes the authority of title I] of the National Emergencies Act (50 
U.S.C. 1621 et seq.). 


Chapter7 - Notes 


1. The Work Made for Hire and Copyright Corrections Act of 2000 amended the table of 
sections for chapter 7 by deleting section 710, entitled, “Reproduction for use of the blind 
and physically handicapped: Voluntary licensing forms and procedures.” Pub. L. No. 106-379, 
114 Stat. 1444, 1445. 

2. The Copyright Fees and Technical Amendments Act of 1989 amended section 701 by 
adding subsection (e). Pub. L. No. 101-319, 104 Stat. 290. In 1998, the Digital Millennium 
Copyright Act amended section 701 by adding a new subsection (b), redesignating former 
subsections (b) through (e) as (c) through (f) respectively, and, in the new subsection (f), by 
substituting “II” for “IV” and “5314” for “5315.” Pub. L. No. 105-304, 112 Stat. 2860, 2887. 

The Library of Congress Technical Corrections Act of 2019 amended section 701(f) by 
changing the first sentence to “The Register of Copyrights shall be compensated at the 
greater of the rate of pay in effect for level III of the Executive Schedule under section 5314 
of title 5 or the maximum annual rate of basic pay payable under section 5376 of such title 
for positions at agencies with a performance appraisal system certified under section 5307(d) 
of such title.’ Pub. L. No. 116-94, 133 Stat. 2534, 3208. The Act further amended section 701(f) 
by striking the last sentence and inserting “The rate of basic pay for each Associate Register 
of Copyrights shall be fixed in accordance with section 5376 of title 5.” Pub. L. No. 116-94, 
133 Stat. 2534, 3208. 

3. Title 5 of the United States Code is entitled “Government Organization and Employees.” 

4. Copyright Office regulations are published in the Federal Register and in Title 37, chap- 
ter IL, of the Code of Federal Regulations. 

5. The Copyright Cleanup, Clarification, and Corrections Act of 2010 amended the last 
sentence of section 704(e) to substitute “section 708(a)” for “section 708(a)(10).” Pub. L. No. 
111-295, 124 Stat. 3180, 3181. 

6. The Work Made for Hire and Copyright Corrections Act of 2000 amended section 705 
by rewriting paragraph (a). Pub. L. No. 106-379, 114 Stat. 1444, 1445. 
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7. The Copyright Fees and Technical Amendments Act of 1989 amended section 708 by 
substituting a new subsection (a), by redesignating subsections (b) and (c) as subsections (c) 
and (d), respectively, and by adding a new subsection (b). Pub. L. No. 101-318, 104 Stat. 287. 
The Act states that these amendments “shall take effect 6 months after the date of the enact- 
ment of this Act” and shall apply to: 

(A) claims to original, supplementary, and renewal copyright received for registration, 
and to items received for recordation in the Copyright Office, on or after such effective 
date, and 

(B) other requests for services received on or after such effective date, or received before 
such effective date for services not yet rendered as of such date. 

With respect to prior claims, the Act states that claims to original, supplementary, and 
renewal copyright received for registration and items received for recordation in acceptable 
form in the Copyright Office before the above mentioned effective date, and requests for 
services which are rendered before such effective date “shall be governed by section 708 of 
title 17, United States Code, as in effect before such effective date.” Pub. L. No. 101-318, 104 
Stat. 287, 288. 

The Copyright Renewal Act of 1992 amended paragraph (2) of section 708(a) by striking 
the words “in its first term” and by substituting “$20” in lieu of “$12.” Pub. L. No. 102-307, 
106 Stat. 264, 266. 

In 1997, section 708 was amended by rewriting subsections (b) and (d) in their entirety. 
Pub. L. No. 105-80, 111 Stat. 1529, 1532. 

The Work Made for Hire and Copyright Corrections Act of 2000 amended section 708 
by rewriting subsection (a), by substituting new language for the first sentence in subsection 
(b) and by substituting “adjustment” for “increase” in paragraph (b)(1), the word “adjust” for 

“increase” in paragraph (b)(2) and the word “adjusted” for “increased” in paragraph (b)(s). 

Pub. L. No. 106-379, 114 Stat. 1444, 1445. The Act also stated that “The fees under section 
708(a) of title 17, United States Code, on the date of the enactment of this Act shall be the 
fees in effect under section 708(a) of such title on the day before such date of enactment.” 

The Satellite Television Extension and Localism Act of 2010 amended subsection 708(a) 
by adding new paragraphs (10) and (11) and by adding the last sentence. Pub. L. No. 111-175, 
124 Stat. 1218, 1244-45. 

8. The current fees may be found in the Code of Federal Regulations, at 37 CFR $201.3, 
as authorized by Pub. L. No. 105-80, 111 Stat. 1529, 1532. In Pub. L. No. 105-80, Congress 
amended section 708(b) to require that the Register of Copyrights establish fees by regula- 
tion rather than by codifying them in Title 17, United States Code, as was previously done. 

g. In 2020, the Coronavirus Aid, Relief, and Economic Security Act added section 710. 
Pub. L. No. 116-136, 134 Stat. 281, 581-82. The Act, enacted in response to the COVID-19 na- 
tional emergency, gives the Register of Copyrights emergency relief authority if the President 
declares a national emergency under the National Emergencies Act (50 U.S.C. 1601 et seq.). 
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§ 801 - Copyright Royalty Judges; appointment and functions’ 


(a) APPOINTMENT. — The Librarian of Congress shall appoint 3 full-time 
Copyright Royalty Judges, and shall appoint 1 of the 3 as the Chief Copyright 
Royalty Judge. The Librarian shall make appointments to such positions after 
consultation with the Register of Copyrights. 

(b) Functions. — Subject to the provisions of this chapter, the functions of 
the Copyright Royalty Judges shall be as follows: 

(1) To make determinations and adjustments of reasonable terms and rates 
of royalty payments as provided in sections 112(e), 114, 115, 116, 118, 119, and 
1004. 

(2) To make determinations concerning the adjustment of the copyright 
royalty rates under section 111 solely in accordance with the following provi- 
sions: 

(A) The rates established by section 111(d)(1)(B) may be adjusted to re- 
flect — 

(i) national monetary inflation or deflation; or 

(ii) changes in the average rates charged cable subscribers for the ba- 
sic service of providing secondary transmissions to maintain the real 
constant dollar level of the royalty fee per subscriber which existed as of 
the date of October 19, 1976, except that — 

(I) if the average rates charged cable system subscribers for the 
basic service of providing secondary transmissions are changed so 
that the average rates exceed national monetary inflation, no change 
in the rates established by section 111(d)(1)(B) shall be permitted; and 

(II) no increase in the royalty fee shall be permitted based on any 
reduction in the average number of distant signal equivalents per 
subscriber. 

The Copyright Royalty Judges may consider all factors relating to the 

maintenance of such level of payments, including, as an extenuating fac- 

tor, whether the industry has been restrained by subscriber rate regulating 
authorities from increasing the rates for the basic service of providing sec- 
ondary transmissions. 

(B) In the event that the rules and regulations of the Federal Com- 
munications Commission are amended at any time after April 15, 1976, 
to permit the carriage by cable systems of additional television broadcast 
signals beyond the local service area of the primary transmitters of such 
signals, the royalty rates established by section 111(d)(1)(B) may be ad- 
justed to ensure that the rates for the additional distant signal equivalents 
resulting from such carriage are reasonable in the light of the changes 
effected by the amendment to such rules and regulations. In determining 
the reasonableness of rates proposed following an amendment of Federal 
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Communications Commission rules and regulations, the Copyright Roy- 
alty Judges shall consider, among other factors, the economic impact on 
copyright owners and users; except that no adjustment in royalty rates 
shall be made under this subparagraph with respect to any distant signal 
equivalent or fraction thereof represented by— 

(i) carriage of any signal permitted under the rules and regulations of 
the Federal Communications Commission in effect on April 15, 1976, or 
the carriage of a signal of the same type (that is, independent, network, 
or noncommercial educational) substituted for such permitted signal; or 

(ii) a television broadcast signal first carried after April 15, 1976, pur- 
suant to an individual waiver of the rules and regulations of the Federal 
Communications Commission, as such rules and regulations were in 
effect on April 15, 1976. 

(C) In the event of any change in the rules and regulations of the Federal 
Communications Commission with respect to syndicated and sports pro- 
gram exclusivity after April 15, 1976, the rates established by section 111(d) 
(1)(B) may be adjusted to assure that such rates are reasonable in light of the 
changes to such rules and regulations, but any such adjustment shall apply 
only to the affected television broadcast signals carried on those systems 
affected by the change. 

(D) The gross receipts limitations established by section 111(d)(1)(C) and 
(D) shall be adjusted to reflect national monetary inflation or deflation or 
changes in the average rates charged cable system subscribers for the basic 
service of providing secondary transmissions to maintain the real constant 
dollar value of the exemption provided by such section, and the royalty rate 
specified therein shall not be subject to adjustment. 

(3)(A) To authorize the distribution, under sections 111, 119, and 1007, of 
those royalty fees collected under sections 111, 119, and 1005, as the case may be, 
to the extent that the Copyright Royalty Judges have found that the distribu- 
tion of such fees is not subject to controversy. 

(B) In cases where the Copyright Royalty Judges determine that contro- 
versy exists, the Copyright Royalty Judges shall determine the distribution 
of such fees, including partial distributions, in accordance with section 111, 
119, or 1007, as the case may be. 

(C) Notwithstanding section 804(b)(8), the Copyright Royalty Judges, at 
any time after the filing of claims under section 111, 119, or 1007, may, upon 
motion of one or more of the claimants and after publication in the Federal 
Register of a request for responses to the motion from interested claimants, 
make a partial distribution of such fees, if, based upon all responses re- 
ceived during the 30-day period beginning on the date of such publication, 
the Copyright Royalty Judges conclude that no claimant entitled to receive 
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such fees has stated a reasonable objection to the partial distribution, and 

all such claimants — 

(i) agree to the partial distribution; 

(ii) sign an agreement obligating them to return any excess amounts 
to the extent necessary to comply with the final determination on the 
distribution of the fees made under subparagraph (B); 

(iii) file the agreement with the Copyright Royalty Judges; and 

(iv) agree that such funds are available for distribution. 

(D) The Copyright Royalty Judges and any other officer or employee 
acting in good faith in distributing funds under subparagraph (C) shall not 

be held liable for the payment of any excess fees under subparagraph (C). 

The Copyright Royalty Judges shall, at the time the final determination is 

made, calculate any such excess amounts. 

(4) To accept or reject royalty claims filed under sections 111, 119, and 1007, 
on the basis of timeliness or the failure to establish the basis for a claim. 

(5) To accept or reject rate adjustment petitions as provided in section 804 
and petitions to participate as provided in section 803(b)(1) and (2). 

(6) To determine the status of a digital audio recording device or a digital 
audio interface device under sections 1002 and 1003, as provided in section 
1010. 

(7)(A) To adopt as a basis for statutory terms and rates or as a basis for 
the distribution of statutory royalty payments, an agreement concerning such 
matters reached among some or all of the participants in a proceeding at any 
time during the proceeding, except that — 

(i) the Copyright Royalty Judges shall provide to those that would be 
bound by the terms, rates, or other determination set by any agreement 
in a proceeding to determine royalty rates an opportunity to comment 
on the agreement and shall provide to participants in the proceeding 
under section 803(b)(2) that would be bound by the terms, rates, or 
other determination set by the agreement an opportunity to comment 
on the agreement and object to its adoption as a basis for statutory terms 
and rates; and 

(ii) the Copyright Royalty Judges may decline to adopt the agreement 
as a basis for statutory terms and rates for participants that are not par- 
ties to the agreement, if any participant described in clause (i) objects to 
the agreement and the Copyright Royalty Judges conclude, based on the 
record before them if one exists, that the agreement does not provide a 
reasonable basis for setting statutory terms or rates. 

(B) License agreements voluntarily negotiated pursuant to section 112(e) 

(5), 114(f)(2), 115(c)(3)(E)(i), 116(c), or 118(b)(2) that do not result in statu- 

tory terms and rates shall not be subject to clauses (i) and (ii) of subpara- 

graph (A). 
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(C) Interested parties may negotiate and agree to, and the Copyright 

Royalty Judges may adopt, an agreement that specifies as terms notice and 

recordkeeping requirements that apply in lieu of those that would other- 

wise apply under regulations. 

(8) To determine the administrative assessment to be paid by digital music 
providers under section 115(d). The provisions of section 115(d) shall apply to 
the conduct of proceedings by the Copyright Royalty Judges under section 
115(d) and not the procedures described in this section, or section 803, 804, 
or 805. 

(9) To perform other duties, as assigned by the Register of Copyrights with- 
in the Library of Congress, except as provided in section 802(g), at times when 
Copyright Royalty Judges are not engaged in performing the other duties set 
forth in this section. 

(c) Ruttnes.— The Copyright Royalty Judges may make any necessary proce- 
dural or evidentiary rulings in any proceeding under this chapter and may, before 
commencing a proceeding under this chapter, make any such rulings that would 
apply to the proceedings conducted by the Copyright Royalty Judges. 

(d) ADMINISTRATIVE SuPpPoRT.— The Librarian of Congress shall provide 
the Copyright Royalty Judges with the necessary administrative services related 
to proceedings under this chapter. 

(e) LocaTION IN L1BRARY OF Conaress.— The offices of the Copyright Roy- 
alty Judges and staff shall be in the Library of Congress. 

(f) EFFECTIVE DaTE oF ACTIONS. — On and after the date of the enactment of 
the Copyright Royalty and Distribution Reform Act of 2004, in any case in which 
time limits are prescribed under this title for performance of an action with or by 
the Copyright Royalty Judges, and in which the last day of the prescribed period 
falls on a Saturday, Sunday, holiday, or other nonbusiness day within the District 
of Columbia or the Federal Government, the action may be taken on the next 
succeeding business day, and is effective as of the date when the period expired. 


§ 802 - Copyright Royalty Judgeships; staff* 


(a) QUALIFICATIONS OF COPYRIGHT ROYALTY JUDGES. — 

(1) IN GENERAL. — Each Copyright Royalty Judge shall be an attorney 
who has at least 7 years of legal experience. The Chief Copyright Royalty 
Judge shall have at least 5 years of experience in adjudications, arbitrations, 
or court trials. Of the other 2 Copyright Royalty Judges, 1 shall have sig- 
nificant knowledge of copyright law, and the other shall have significant 
knowledge of economics. An individual may serve as a Copyright Royalty 
Judge only if the individual is free of any financial conflict of interest under 
subsection (h). 
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(2) DEFINITION. — In this subsection, the term “adjudication” has the mean- 
ing given that term in section 551 of title 5, but does not include mediation. 

(b) Starr.—The Chief Copyright Royalty Judge shall hire full-time staff 
members to assist the Copyright Royalty Judges in performing their functions. 

(c) Terms. — The individual first appointed as the Chief Copyright Royalty 
Judge shall be appointed to a term of 6 years, and of the remaining individuals 
first appointed as Copyright Royalty Judges, 1 shall be appointed to a term of 4 
years, and the other shall be appointed to a term of 2 years. Thereafter, the terms 
of succeeding Copyright Royalty Judges shall each be 6 years. An individual serv- 
ing as a Copyright Royalty Judge may be reappointed to subsequent terms. The 
term of a Copyright Royalty Judge shall begin when the term of the predecessor 
of that Copyright Royalty Judge ends. When the term of office of a Copyright 
Royalty Judge ends, the individual serving that term may continue to serve until 
a successor is selected. 

(d) VACANCIES OR INCAPACITY. — 

(1) VacanciEs. —If a vacancy should occur in the position of Copyright 
Royalty Judge, the Librarian of Congress shall act expeditiously to fill the va- 
cancy, and may appoint an interim Copyright Royalty Judge to serve until an- 
other Copyright Royalty Judge is appointed under this section. An individual 
appointed to fill the vacancy occurring before the expiration of the term for 
which the predecessor of that individual was appointed shall be appointed for 
the remainder of that term. 

(2) Incapacity. —In the case in which a Copyright Royalty Judge is tem- 
porarily unable to perform his or her duties, the Librarian of Congress may 
appoint an interim Copyright Royalty Judge to perform such duties during 
the period of such incapacity. 

(e) COMPENSATION. — 

(1) JupcxEs. — The Chief Copyright Royalty Judge shall receive compensa- 
tion at the rate of basic pay payable for level AL-1 for administrative law judges 
pursuant to section 5372(b) of title 5, and each of the other two Copyright 
Royalty Judges shall receive compensation at the rate of basic pay payable for 
level AL-2 for administrative law judges pursuant to such section. The com- 
pensation of the Copyright Royalty Judges shall not be subject to any regula- 
tions adopted by the Office of Personnel Management pursuant to its authority 
under section 5376(b)(1) of title 5. 

(2) STAFF MEMBERS. — Staff members appointed under subsection (b) shall 
be compensated at a rate not more than the basic rate of pay payable for level 
10 of GS-15 of the General Schedule. 

(3) Locatiry pay. — All rates of pay referred to under this subsection shall 
include locality pay. 

(f) INDEPENDENCE OF CopyRIGHT ROYALTY JUDGE. — 

(1) IN MAKING DETERMINATIONS. — 
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(A) IN GENERAL. — (i) Subject to subparagraph (B) and clause (ii) of this 
subparagraph, the Copyright Royalty Judges shall have full independence 
in making determinations concerning adjustments and determinations of 
copyright royalty rates and terms, the distribution of copyright royalties, 
the acceptance or rejection of royalty claims, rate adjustment petitions, and 
petitions to participate, and in issuing other rulings under this title, except 
that the Copyright Royalty Judges may consult with the Register of Copy- 
rights on any matter other than a question of fact. 

(ii) One or more Copyright Royalty Judges may, or by motion to the 
Copyright Royalty Judges, any participant in a proceeding may, request 
from the Register of Copyrights an interpretation of any material ques- 
tions of substantive law that relate to the construction of provisions of this 
title and arise in the course of the proceeding. Any request for a written 
interpretation shall be in writing and on the record, and reasonable provi- 
sion shall be made to permit participants in the proceeding to comment 
on the material questions of substantive law in a manner that mini- 
mizes duplication and delay. Except as provided in subparagraph (B), the 
Register of Copyrights shall deliver to the Copyright Royalty Judges a 
written response within 14 days after the receipt of all briefs and com- 
ments from the participants. The Copyright Royalty Judges shall apply 
the legal interpretation embodied in the response of the Register of 
Copyrights if it is timely delivered, and the response shall be included in 
the record that accompanies the final determination. The authority 
under this clause shall not be construed to authorize the Register of 
Copyrights to provide an interpretation of questions of procedure before 
the Copyright Royalty Judges, the ultimate adjustments and determina- 
tions of copyright royalty rates and terms, the ultimate distribution of 
copyright royalties, or the acceptance or rejection of royalty claims, rate 
adjustment petitions, or petitions to participate in a proceeding. 

(B) Nove QuEsTIons. —(i) In any case in which a novel material ques- 
tion of substantive law concerning an interpretation of those provisions of 
this title that are the subject of the proceeding is presented, the Copyright 
Royalty Judges shall request a decision of the Register of Copyrights, in 
writing, to resolve such novel question. Reasonable provision shall be made 
for comment on such request by the participants in the proceeding, in such 
a way as to minimize duplication and delay. The Register of Copyrights 
shall transmit his or her decision to the Copyright Royalty Judges within 30 
days after the Register of Copyrights receives all of the briefs or comments 
of the participants. Such decision shall be in writing and included by the 
Copyright Royalty Judges in the record that accompanies their final deter- 
mination. If such a decision is timely delivered to the Copyright Royalty 
Judges, the Copyright Royalty Judges shall apply the legal determinations 
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embodied in the decision of the Register of Copyrights in resolving mate- 
rial questions of substantive law. 

(ii) In clause (i), a “novel question of law” is a question of law that 
has not been determined in prior decisions, determinations, and rulings 
described in section 803(a). 

(C) ConsuLTATION. — Notwithstanding the provisions of subparagraph 
(A), the Copyright Royalty Judges shall consult with the Register of Copy- 
rights with respect to any determination or ruling that would require that 
any act be performed by the Copyright Office, and any such determination 
or ruling shall not be binding upon the Register of Copyrights. 

(D) REVIEW OF LEGAL CONCLUSIONS BY THE REGISTER OF COPY- 
RIGHTS. — The Register of Copyrights may review for legal error the 
resolution by the Copyright Royalty Judges of a material question of sub- 
stantive law under this title that underlies or is contained in a final deter- 
mination of the Copyright Royalty Judges. If the Register of Copyrights 
concludes, after taking into consideration the views of the participants 
in the proceeding, that any resolution reached by the Copyright Royalty 
Judges was in material error, the Register of Copyrights shall issue a written 
decision correcting such legal error, which shall be made part of the record 
of the proceeding. The Register of Copyrights shall issue such written deci- 
sion not later than 60 days after the date on which the final determination 
by the Copyright Royalty Judges is issued. Additionally, the Register of 
Copyrights shall cause to be published in the Federal Register such writ- 
ten decision, together with a specific identification of the legal conclusion 
of the Copyright Royalty Judges that is determined to be erroneous. As to 
conclusions of substantive law involving an interpretation of the statutory 
provisions of this title, the decision of the Register of Copyrights shall be 
binding as precedent upon the Copyright Royalty Judges in subsequent 
proceedings under this chapter. When a decision has been rendered pursu- 
ant to this subparagraph, the Register of Copyrights may, on the basis of 
and in accordance with such decision, intervene as of right in any appeal of 
a final determination of the Copyright Royalty Judges pursuant to section 
803(d) in the United States Court of Appeals for the District of Columbia 
Circuit. If, prior to intervening in such an appeal, the Register of Copy- 
rights gives notification to, and undertakes to consult with, the Attorney 
General with respect to such intervention, and the Attorney General fails, 
within a reasonable period after receiving such notification, to intervene in 
such appeal, the Register of Copyrights may intervene in such appeal in his 
or her own name by any attorney designated by the Register of Copyrights 
for such purpose. Intervention by the Register of Copyrights in his or her 
own name shall not preclude the Attorney General from intervening on 
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behalf of the United States in such an appeal as may be otherwise provided 
or required by law. 

(E) EFFECT ON JUDICIAL REVIEW. — Nothing in this section shall be in- 
terpreted to alter the standard applied by a court in reviewing legal determi- 
nations involving an interpretation or construction of the provisions of this 
title or to affect the extent to which any construction or interpretation of 
the provisions of this title shall be accorded deference by a reviewing court. 
(2) PERFORMANCE APPRAISALS. — 

(A) IN GENERAL. — Notwithstanding any other provision of law or any 
regulation of the Library of Congress, and subject to subparagraph (B), the 
Copyright Royalty Judges shall not receive performance appraisals. 

(B) RELATING TO SANCTION OR REMOVAL. — To the extent that the Li- 
brarian of Congress adopts regulations under subsection (h) relating to 
the sanction or removal of a Copyright Royalty Judge and such regulations 
require documentation to establish the cause of such sanction or removal, 
the Copyright Royalty Judge may receive an appraisal related specifically to 
the cause of the sanction or removal. 

(g) InconsisTENT Duties BARRED.—No Copyright Royalty Judge may un- 
dertake duties that conflict with his or her duties and responsibilities as a Copy- 
right Royalty Judge. 

(h) STANDARDS OF Conpbuct. — The Librarian of Congress shall adopt regula- 
tions regarding the standards of conduct, including financial conflict of interest 
and restrictions against ex parte communications, which shall govern the Copy- 
right Royalty Judges and the proceedings under this chapter. 

(i) REMOVAL oR SANCTION.*— The Librarian of Congress may sanction or 
remove a Copyright Royalty Judge for violation of the standards of conduct ad- 
opted under subsection (h), misconduct, neglect of duty, or any disqualifying 
physical or mental disability. Any sanction or removal may be made only after 
notice and opportunity for a hearing, but the Librarian of Congress may suspend 
the Copyright Royalty Judge during the pendency of such hearing. The Librar- 
ian shall appoint an interim Copyright Royalty Judge during the period of any 
such suspension. 


§ 803 - Proceedings of Copyright Royalty Judges° 


(a) PROCEEDINGS. — 

(1) IN GENERAL. — The Copyright Royalty Judges shall act in accordance 
with this title, and to the extent not inconsistent with this title, in accordance 
with subchapter I of chapter 5 of title 5, in carrying out the purposes set forth 
in section 801. The Copyright Royalty Judges shall act in accordance with regu- 
lations issued by the Copyright Royalty Judges and the Librarian of Congress, 
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and on the basis of a written record, prior determinations and interpreta- 
tions of the Copyright Royalty Tribunal, Librarian of Congress, the Register 
of Copyrights, copyright arbitration royalty panels (to the extent those deter- 
minations are not inconsistent with a decision of the Librarian of Congress or 
the Register of Copyrights), and the Copyright Royalty Judges (to the extent 
those determinations are not inconsistent with a decision of the Register of 
Copyrights that was timely delivered to the Copyright Royalty Judges pursu- 
ant to section 802(f)(1)(A) or (B), or with a decision of the Register of Copy- 
rights pursuant to section 802(f)(1)(D)), under this chapter, and decisions of 
the court of appeals under this chapter before, on, or after the effective date of 
the Copyright Royalty and Distribution Reform Act of 2004. 

(2) JUDGES ACTING AS PANEL AND INDIVIDUALLY. — The Copyright Roy- 
alty Judges shall preside over hearings in proceedings under this chapter en 
banc. The Chief Copyright Royalty Judge may designate a Copyright Royalty 
Judge to preside individually over such collateral and administrative proceed- 
ings, and over such proceedings under paragraphs (1) through (5) of subsection 
(b), as the Chief Judge considers appropriate. 

(3) DETERMINATIONS. — Final determinations of the Copyright Royalty 
Judges in proceedings under this chapter shall be made by majority vote. A 
Copyright Royalty Judge dissenting from the majority on any determination 
under this chapter may issue his or her dissenting opinion, which shall be 
included with the determination. 

(b) PROCEDURES. — 
(1) INITIATION. — 
(A) CALL FOR PETITIONS TO PARTICIPATE. — 

(i) The Copyright Royalty Judges shall cause to be published in the 
Federal Register notice of commencement of proceedings under this 
chapter, calling for the filing of petitions to participate in a proceeding 
under this chapter for the purpose of making the relevant determina- 
tion under section 111, 112, 114, 115, 116, 118, 119, 1004, or 1007, as the 
case may be — 

(I) promptly upon a determination made under section 804(a); 

(II) by no later than January 5 of a year specified in paragraph (2) 
of section 804(b) for the commencement of proceedings; 

(III) by no later than January 5 of a year specified in subparagraph 

(A) or (B) of paragraph (3) of section 804(b) for the commencement 

of proceedings, or as otherwise provided in subparagraph (A) or (C) 

of such paragraph for the commencement of proceedings; 

(IV) as provided under section 804(b)(8); or 

(V) by no later than January 5 of a year specified in any other 
provision of section 804(b) for the filing of petitions for the com- 
mencement of proceedings, if a petition has not been filed by that 
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date, except that the publication of notice requirement shall not ap- 

ply in the case of proceedings under section 111 that are scheduled to 

commence in 2005. 

(ii) Petitions to participate shall be filed by no later than 30 days after 
publication of notice of commencement of a proceeding under clause 
(i), except that the Copyright Royalty Judges may, for substantial good 
cause shown and if there is no prejudice to the participants that have 
already filed petitions, accept late petitions to participate at any time up 
to the date that is 90 days before the date on which participants in the 
proceeding are to file their written direct statements. Notwithstanding 
the preceding sentence, petitioners whose petitions are filed more than 
30 days after publication of notice of commencement of a proceeding 
are not eligible to object to a settlement reached during the voluntary 
negotiation period under paragraph (3), and any objection filed by such 
a petitioner shall not be taken into account by the Copyright Royalty 
Judges. 

(B) PETITIONS TO PARTICIPATE. — Each petition to participate in a 
proceeding shall describe the petitioner’s interest in the subject matter of 
the proceeding. Parties with similar interests may file a single petition to 
participate. 

(2) PARTICIPATION IN GENERAL. — Subject to paragraph (4), a person may 
participate in a proceeding under this chapter, including through the submis- 
sion of briefs or other information, only if— 

(A) that person has filed a petition to participate in accordance with 
paragraph (1) (either individually or as a group under paragraph (1)(B)); 

(B) the Copyright Royalty Judges have not determined that the petition 
to participate is facially invalid; 

(C) the Copyright Royalty Judges have not determined, sua sponte or on 
the motion of another participant in the proceeding, that the person lacks 
a significant interest in the proceeding; and 

(D) the petition to participate is accompanied by either — 

(i) in a proceeding to determine royalty rates, a filing fee of $150; or 

(ii) in a proceeding to determine distribution of royalty fees — 

(I) a filing fee of $150; or 

(II) a statement that the petitioner (individually or as a group) will 
not seek a distribution of more than $1000, in which case the amount 
distributed to the petitioner shall not exceed $1000. 

(3) VOLUNTARY NEGOTIATION PERIOD. — 

(A) COMMENCEMENT OF PROCEEDINGS. — 

(i) RATE ADJUSTMENT PROCEEDING. — Promptly after the date for 
filing of petitions to participate in a proceeding, the Copyright Royalty 
Judges shall make available to all participants in the proceeding a list 
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of such participants and shall initiate a voluntary negotiation period 

among the participants. 

(ii) DisTRIBUTION PROCEEDING. — Promptly after the date for filing 
of petitions to participate in a proceeding to determine the distribution 
of royalties, the Copyright Royalty Judges shall make available to all 
participants in the proceeding a list of such participants. The initiation 
of a voluntary negotiation period among the participants shall be set at 
a time determined by the Copyright Royalty Judges. 

(B) LENGTH OF PROCEEDINGS. — The voluntary negotiation period ini- 
tiated under subparagraph (A) shall be 3 months. 

(C) DETERMINATION OF SUBSEQUENT PROCEEDINGS. — At the close of 
the voluntary negotiation proceedings, the Copyright Royalty Judges shall, 
if further proceedings under this chapter are necessary, determine whether 
and to what extent paragraphs (4) and (5) will apply to the parties. 

(4) SMALL CLAIMS PROCEDURE IN DISTRIBUTION PROCEEDINGS. — 

(A) In GENERAL. —If, in a proceeding under this chapter to determine 
the distribution of royalties, the contested amount of a claim is $10,000 or 
less, the Copyright Royalty Judges shall decide the controversy on the basis 
of the filing of the written direct statement by the participant, the response 
by any opposing participant, and 1 additional response by each such party. 

(B) BAD FAITH INFLATION OF CLAIM. —If the Copyright Royalty Judges 
determine that a participant asserts in bad faith an amount in controversy 
in excess of $10,000 for the purpose of avoiding a determination under 
the procedure set forth in subparagraph (A), the Copyright Royalty Judges 
shall impose a fine on that participant in an amount not to exceed the dif- 
ference between the actual amount distributed and the amount asserted 
by the participant. 

(5) PAPER PROCEEDINGS. — The Copyright Royalty Judges in proceedings 


under this chapter may decide, sua sponte or upon motion of a participant, 
to determine issues on the basis of the filing of the written direct statement by 
the participant, the response by any opposing participant, and one additional 
response by each such participant. Prior to making such decision to proceed 
on such a paper record only, the Copyright Royalty Judges shall offer to all 
parties to the proceeding the opportunity to comment on the decision. The 
procedure under this paragraph— 
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(A) shall be applied in cases in which there is no genuine issue of mate- 
rial fact, there is no need for evidentiary hearings, and all participants in 
the proceeding agree in writing to the procedure; and 

(B) may be applied under such other circumstances as the Copyright 
Royalty Judges consider appropriate. 

(6) REGULATIONS. — 
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(A) IN GENERAL. — The Copyright Royalty Judges may issue regulations 
to carry out their functions under this title. All regulations issued by the 
Copyright Royalty Judges are subject to the approval of the Librarian of 
Congress and are subject to judicial review pursuant to chapter 7 of title 5, 
except as set forth in subsection (d). Not later than 120 days after Copyright 
Royalty Judges or interim Copyright Royalty Judges, as the case may be, are 
first appointed after the enactment of the Copyright Royalty and Distri- 
bution Reform Act of 2004, such judges shall issue regulations to govern 
proceedings under this chapter. 

(B) INTERIM REGULATIONS.— Until regulations are adopted under 
subparagraph (A), the Copyright Royalty Judges shall apply the regula- 
tions in effect under this chapter on the day before the effective date of the 
Copyright Royalty and Distribution Reform Act of 2004, to the extent such 
regulations are not inconsistent with this chapter, except that functions car- 
ried out under such regulations by the Librarian of Congress, the Register 
of Copyrights, or copyright arbitration royalty panels that, as of such date 
of enactment, are to be carried out by the Copyright Royalty Judges under 
this chapter, shall be carried out by the Copyright Royalty Judges under 
such regulations. 

(C) REQUIREMENTS. — Regulations issued under subparagraph (A) shall 
include the following: 

(i) The written direct statements and written rebuttal statements of all 
participants in a proceeding under paragraph (2) shall be filed by a date 
specified by the Copyright Royalty Judges, which, in the case of written 
direct statements, may be not earlier than 4 months, and not later than 
5 months, after the end of the voluntary negotiation period under para- 
graph (3). Notwithstanding the preceding sentence, the Copyright Roy- 
alty Judges may allow a participant in a proceeding to file an amended 
written direct statement based on new information received during the 
discovery process, within 15 days after the end of the discovery period 
specified in clause (iv). 

(ii)(1) Following the submission to the Copyright Royalty Judges of 
written direct statements and written rebuttal statements by the par- 
ticipants in a proceeding under paragraph (2), the Copyright Royalty 
Judges, after taking into consideration the views of the participants in 
the proceeding, shall determine a schedule for conducting and complet- 
ing discovery. 

(II) In this chapter, the term “written direct statements” means 
witness statements, testimony, and exhibits to be presented in the 
proceedings, and such other information that is necessary to establish 
terms and rates, or the distribution of royalty payments, as the case 
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may be, as set forth in regulations issued by the Copyright Royalty 

Judges. 

(iii) Hearsay may be admitted in proceedings under this chapter to 
the extent deemed appropriate by the Copyright Royalty Judges. 

(iv) Discovery in connection with written direct statements shall be 
permitted for a period of 60 days, except for discovery ordered by the 
Copyright Royalty Judges in connection with the resolution of motions, 
orders, and disputes pending at the end of such period. The Copyright 
Royalty Judges may order a discovery schedule in connection with writ- 
ten rebuttal statements. 

(v) Any participant under paragraph (2) in a proceeding under this 
chapter to determine royalty rates may request of an opposing par- 
ticipant nonprivileged documents directly related to the written direct 
statement or written rebuttal statement of that participant. Any objec- 
tion to such a request shall be resolved by a motion or request to compel 
production made to the Copyright Royalty Judges in accordance with 
regulations adopted by the Copyright Royalty Judges. Each motion or 
request to compel discovery shall be determined by the Copyright Roy- 
alty Judges, or by a Copyright Royalty Judge when permitted under sub- 
section (a)(2). Upon such motion, the Copyright Royalty Judges may or- 
der discovery pursuant to regulations established under this paragraph. 

(vi)(I) Any participant under paragraph (2) in a proceeding under 
this chapter to determine royalty rates may, by means of written motion 
or on the record, request of an opposing participant or witness other 
relevant information and materials if, absent the discovery sought, the 
Copyright Royalty Judges’ resolution of the proceeding would be sub- 
stantially impaired. In determining whether discovery will be granted 
under this clause, the Copyright Royalty Judges may consider — 

(aa) whether the burden or expense of producing the requested 
information or materials outweighs the likely benefit, taking into 
account the needs and resources of the participants, the impor- 
tance of the issues at stake, and the probative value of the request- 
ed information or materials in resolving such issues; 

(bb) whether the requested information or materials would be 
unreasonably cumulative or duplicative, or are obtainable from 
another source that is more convenient, less burdensome, or less 
expensive; and 

(cc) whether the participant seeking discovery has had ample 
opportunity by discovery in the proceeding or by other means to 
obtain the information sought. 

(II) This clause shall not apply to any proceeding scheduled to 

commence after December 31, 2010. 
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(vii) In a proceeding under this chapter to determine royalty rates, the 
participants entitled to receive royalties shall collectively be permitted to 
take no more than 10 depositions and secure responses to no more than 
25 interrogatories, and the participants obligated to pay royalties shall 
collectively be permitted to take no more than 10 depositions and secure 
responses to no more than 25 interrogatories. The Copyright Royalty 
Judges shall resolve any disputes among similarly aligned participants to 
allocate the number of depositions or interrogatories permitted under 
this clause. 

(viii) The rules and practices in effect on the day before the effective 
date of the Copyright Royalty and Distribution Reform Act of 2004, 
relating to discovery in proceedings under this chapter to determine the 
distribution of royalty fees, shall continue to apply to such proceedings 
on and after such effective date. 

(ix) In proceedings to determine royalty rates, the Copyright Royalty 
Judges may issue a subpoena commanding a participant or witness to 
appear and give testimony, or to produce and permit inspection of docu- 
ments or tangible things, if the Copyright Royalty Judges’ resolution of 
the proceeding would be substantially impaired by the absence of such 
testimony or production of documents or tangible things. Such sub- 
poena shall specify with reasonable particularity the materials to be pro- 
duced or the scope and nature of the required testimony. Nothing in this 
clause shall preclude the Copyright Royalty Judges from requesting the 
production by a nonparticipant of information or materials relevant to 
the resolution by the Copyright Royalty Judges of a material issue of fact. 

(x) The Copyright Royalty Judges shall order a settlement conference 
among the participants in the proceeding to facilitate the presentation 
of offers of settlement among the participants. The settlement confer- 
ence shall be held during a 21-day period following the 60-day discovery 
period specified in clause (iv) and shall take place outside the presence 
of the Copyright Royalty Judges. 

(xi) No evidence, including exhibits, may be submitted in the written 
direct statement or written rebuttal statement of a participant without 
a sponsoring witness, except where the Copyright Royalty Judges have 
taken official notice, or in the case of incorporation by reference of past 
records, or for good cause shown. 

(c) DETERMINATION OF CopyRIGHT ROYALTY JUDGES. — 

(1) Trminc. — The Copyright Royalty Judges shall issue their determination 
in a proceeding not later than 11 months after the conclusion of the 21-day 
settlement conference period under subsection (b)(6)(C)(x), but, in the case 
of a proceeding to determine successors to rates or terms that expire on a 
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specified date, in no event later than 15 days before the expiration of the then 
current statutory rates and terms. 
(2) REHEARINGS. — 

(A) IN GENERAL. — The Copyright Royalty Judges may, in exceptional 
cases, upon motion of a participant in a proceeding under subsection (b)(2), 
order a rehearing, after the determination in the proceeding is issued under 
paragraph (1), on such matters as the Copyright Royalty Judges determine 
to be appropriate. 

(B) TIMING FOR FILING MOTION. — Any motion for a rehearing under 
subparagraph (A) may only be filed within 15 days after the date on which 
the Copyright Royalty Judges deliver to the participants in the proceeding 
their initial determination. 

(C) PARTICIPATION BY OPPOSING PARTY NOT REQUIRED. — In any case 
in which a rehearing is ordered, any opposing party shall not be required 
to participate in the rehearing, except that nonparticipation may give rise 
to the limitations with respect to judicial review provided for in subsection 
(d)(). 

(D) No NEGATIVE INFERENCE. — No negative inference shall be drawn 
from lack of participation in a rehearing. 

(E) CONTINUITY OF RATES AND TERMS.— 

(i) If the decision of the Copyright Royalty Judges on any motion for 

a rehearing is not rendered before the expiration of the statutory rates 

and terms that were previously in effect, in the case of a proceeding to 

determine successors to rates and terms that expire on a specified date, 
then— 

(I) the initial determination of the Copyright Royalty Judges that 
is the subject of the rehearing motion shall be effective as of the day 
following the date on which the rates and terms that were previously 
in effect expire; and 

(II) in the case of a proceeding under section 114(f)(1)(C), royalty 
rates and terms shall, for purposes of section 114(f)(3)(B), be deemed 
to have been set at those rates and terms contained in the initial de- 
termination of the Copyright Royalty Judges that is the subject of the 
rehearing motion, as of the date of that determination.® 
(ii) The pendency of a motion for a rehearing under this paragraph 

shall not relieve persons obligated to make royalty payments who would 

be affected by the determination on that motion from providing the 
statements of account and any reports of use, to the extent required, 
and paying the royalties required under the relevant determination or 
regulations. 

(iii) Notwithstanding clause (ii), whenever royalties described in 
clause (ii) are paid to a person other than the Copyright Office, the 
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entity designated by the Copyright Royalty Judges to which such roy- 
alties are paid by the copyright user (and any successor thereto) shall, 
within 60 days after the motion for rehearing is resolved or, if the mo- 
tion is granted, within 60 days after the rehearing is concluded, return 
any excess amounts previously paid to the extent necessary to comply 
with the final determination of royalty rates by the Copyright Royalty 
Judges. Any underpayment of royalties resulting from a rehearing shall 
be paid within the same period. 

(3) CONTENTS OF DETERMINATION. —A determination of the Copyright 
Royalty Judges shall be supported by the written record and shall set forth the 
findings of fact relied on by the Copyright Royalty Judges. Among other terms 
adopted in a determination, the Copyright Royalty Judges may specify notice 
and recordkeeping requirements of users of the copyrights at issue that apply 
in lieu of those that would otherwise apply under regulations. 

(4) CONTINUING JURISDICTION. — The Copyright Royalty Judges may 
issue an amendment to a written determination to correct any technical or 
clerical errors in the determination or to modify the terms, but not the rates, 
of royalty payments in response to unforeseen circumstances that would frus- 
trate the proper implementation of such determination. Such amendment 
shall be set forth in a written addendum to the determination that shall be 
distributed to the participants of the proceeding and shall be published in the 
Federal Register. 

(5) PROTECTIVE ORDER.— The Copyright Royalty Judges may issue such 
orders as may be appropriate to protect confidential information, including 
orders excluding confidential information from the record of the determina- 
tion that is published or made available to the public, except that any terms or 
rates of royalty payments or distributions may not be excluded. 

(6) PUBLICATION OF DETERMINATION. — By no later than the end of the 
60-day period provided in section 802(f)(1)(D), the Librarian of Congress 
shall cause the determination, and any corrections thereto, to be published 
in the Federal Register. The Librarian of Congress shall also publicize the de- 
termination and corrections in such other manner as the Librarian considers 
appropriate, including, but not limited to, publication on the Internet. The 
Librarian of Congress shall also make the determination, corrections, and the 
accompanying record available for public inspection and copying. 

(7) LaTE PAYMENT. —A determination of the Copyright Royalty Judges 
may include terms with respect to late payment, but in no way shall such terms 
prevent the copyright holder from asserting other rights or remedies provided 
under this title. 

(d) JupiciAL Review. — 

(1) APPEAL. — Any determination of the Copyright Royalty Judges under 

subsection (c) may, within 30 days after the publication of the determination 
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in the Federal Register, be appealed, to the United States Court of Appeals for 
the District of Columbia Circuit, by any aggrieved participant in the proceed- 
ing under subsection (b)(2) who fully participated in the proceeding and who 
would be bound by the determination. Any participant that did not participate 
in a rehearing may not raise any issue that was the subject of that rehearing 
at any stage of judicial review of the hearing determination. If no appeal is 
brought within that 30-day period, the determination of the 

Copyright Royalty Judges shall be final, and the royalty fee or determina- 
tion with respect to the distribution of fees, as the case may be, shall take effect 
as set forth in paragraph (2). 

(2) EFFECT OF RATES. — 

(A) EXPIRATION ON SPECIFIED DATE.— When this title provides that 
the royalty rates and terms that were previously in effect are to expire on a 
specified date, any adjustment or determination by the Copyright Royalty 
Judges of successor rates and terms for an ensuing statutory license period 
shall be effective as of the day following the date of expiration of the rates 
and terms that were previously in effect, even if the determination of the 
Copyright Royalty Judges is rendered on a later date. A licensee shall be 
obligated to continue making payments under the rates and terms previ- 
ously in effect until such time as rates and terms for the successor period are 
established. Whenever royalties pursuant to this section are paid to a person 
other than the Copyright Office, the entity designated by the Copyright 
Royalty Judges to which such royalties are paid by the copyright user (and 
any successor thereto) shall, within 60 days after the final determination of 
the Copyright Royalty Judges establishing rates and terms for a successor 
period or the exhaustion of all rehearings or appeals of such determination, 
if any, return any excess amounts previously paid to the extent necessary to 
comply with the final determination of royalty rates. Any underpayment 
of royalties by a copyright user shall be paid to the entity designated by the 
Copyright Royalty Judges within the same period. 

(B) OTHER CASES.—In cases where rates and terms have not, prior to 
the inception of an activity, been established for that particular activity 
under the relevant license, such rates and terms shall be retroactive to the 
inception of activity under the relevant license covered by such rates and 
terms. In other cases where rates and terms do not expire on a specified 
date, successor rates and terms shall take effect on the first day of the second 
month that begins after the publication of the determination of the Copy- 
right Royalty Judges in the Federal Register, except as otherwise provided 
in this title, or by the Copyright Royalty Judges, or as agreed by the partici- 
pants in a proceeding that would be bound by the rates and terms. Except as 
otherwise provided in this title, the rates and terms, to the extent applicable, 
shall remain in effect until such successor rates and terms become effective. 
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(C) OBLIGATION TO MAKE PAYMENTS. — 

(i) The pendency of an appeal under this subsection shall not relieve 

persons obligated to make royalty payments under section 111, 112, 114, 

115, 116, 118, 119, or 1003, who would be affected by the determination 

on appeal, from— 

(I) providing the applicable statements of account and report of 
use; and 

(II) paying the royalties required under the relevant determination 
or regulations. 
(ii) Notwithstanding clause (i), whenever royalties described in clause 

(i) are paid to a person other than the Copyright Office, the entity desig- 

nated by the Copyright Royalty Judges to which such royalties are paid 

by the copyright user (and any successor thereto) shall, within 60 days 
after the final resolution of the appeal, return any excess amounts previ- 
ously paid (and interest thereon, if ordered pursuant to paragraph (3)) to 
the extent necessary to comply with the final determination of royalty 
rates on appeal. Any underpayment of royalties resulting from an appeal 

(and interest thereon, if ordered pursuant to paragraph (3)) shall be paid 

within the same period. 

(3) JURISDICTION OF CouRT.—Section 706 of title 5 shall apply with re- 
spect to review by the court of appeals under this subsection. If the court 
modifies or vacates a determination of the Copyright Royalty Judges, the court 
may enter its own determination with respect to the amount or distribution of 
royalty fees and costs, and order the repayment of any excess fees, the payment 
of any underpaid fees, and the payment of interest pertaining respectively 
thereto, in accordance with its final judgment. The court may also vacate the 
determination of the Copyright Royalty Judges and remand the case to the 
Copyright Royalty Judges for further proceedings in accordance with subsec- 
tion (a). 

(e) ADMINISTRATIVE MATTERS. — 

(1) DEDUCTION OF COSTS OF LIBRARY OF CONGRESS AND COPYRIGHT 
OFFICE FROM FILING FEES. — 

(A) DEDUCTION FROM FILING FEES. — The Librarian of Congress may, 
to the extent not otherwise provided under this title, deduct from the filing 
fees collected under subsection (b) for a particular proceeding under this 
chapter the reasonable costs incurred by the Librarian of Congress, the 
Copyright Office, and the Copyright Royalty Judges in conducting that 
proceeding, other than the salaries of the Copyright Royalty Judges and the 
staff members appointed under section 802(b). 

(B) AUTHORIZATION OF APPROPRIATIONS. — There are authorized to 
be appropriated such sums as may be necessary to pay the costs incurred 
under this chapter not covered by the filing fees collected under subsection 
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(b). All funds made available pursuant to this subparagraph shall remain 

available until expended. 

(2) POSITIONS REQUIRED FOR ADMINISTRATION OF COMPULSORY LI- 
CENSING.— Section 307 of the Legislative Branch Appropriations Act, 1994, 
shall not apply to employee positions in the Library of Congress that are re- 
quired to be filled in order to carry out section 111, 112, 114, 115, 116, 118, or 119 
or chapter 10. 


§ 804 - Institution of proceedings’ 


(a) Fit1NG oF PETITION. — With respect to proceedings referred to in para- 
graphs (1) and (2) of section 801(b) concerning the determination or adjustment 
of royalty rates as provided in sections 111, 112, 114, 115, 116, 118, 119, and 1004, 
during the calendar years specified in the schedule set forth in subsection (b), any 
owner or user of a copyrighted work whose royalty rates are specified by this title, 
or are established under this chapter before or after the enactment of the Copy- 
right Royalty and Distribution Reform Act of 2004, may file a petition with the 
Copyright Royalty Judges declaring that the petitioner requests a determination 
or adjustment of the rate. The Copyright Royalty Judges shall make a determina- 
tion as to whether the petitioner has such a significant interest in the royalty rate 
in which a determination or adjustment is requested. If the Copyright Royalty 
Judges determine that the petitioner has such a significant interest, the Copyright 
Royalty Judges shall cause notice of this determination, with the reasons for such 
determination, to be published in the Federal Register, together with the notice of 
commencement of proceedings under this chapter. With respect to proceedings 
under paragraph (1) of section 801(b) concerning the determination or adjust- 
ment of royalty rates as provided in sections 112 and 114, during the calendar 
years specified in the schedule set forth in subsection (b), the Copyright Royalty 
Judges shall cause notice of commencement of proceedings under this chapter to 
be published in the Federal Register as provided in section 803(b)(1)(A). 

(b) Tim1NG OF PROCEEDINGS. — 

(1) SECTION 111 PROCEEDINGS. — 

(A) A petition described in subsection (a) to initiate proceedings under 
section 801(b)(2) concerning the adjustment of royalty rates under section 
111 to which subparagraph (A) or (D) of section 801(b)(2) applies may be 
filed during the year 2015 and in each subsequent fifth calendar year. 

(B) In order to initiate proceedings under section 801(b)(2) concerning 
the adjustment of royalty rates under section 111 to which subparagraph 
(B) or (C) of section 801(b)(2) applies, within 12 months after an event de- 
scribed in either of those subsections, any owner or user of a copyrighted 
work whose royalty rates are specified by section 111, or by a rate established 
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under this chapter before or after the enactment of the Copyright Royalty 
and Distribution Reform Act of 2004, may file a petition with the Copy- 
right Royalty Judges declaring that the petitioner requests an adjustment 
of the rate. The Copyright Royalty Judges shall then proceed as set forth in 
subsection (a) of this section. Any change in royalty rates made under this 
chapter pursuant to this subparagraph may be reconsidered in the year 2015, 
and each fifth calendar year thereafter, in accordance with the provisions in 
section 801(b)(2) (B) or (C), as the case may be. A petition for adjustment of 
rates established by section 111(d)(1)(B) as a result of a change in the rules 
and regulations of the Federal Communications Commission shall set forth 
the change on which the petition is based. 

(C) Any adjustment of royalty rates under section 111 shall take effect 
as of the first accounting period commencing after the publication of the 
determination of the Copyright Royalty Judges in the Federal Register, or 
on such other date as is specified in that determination. 

(2) CERTAIN SECTION 112 PROCEEDINGS. — Proceedings under this chapter 
shall be commenced in the year 2007 to determine reasonable terms and rates 
of royalty payments for the activities described in section 112(e)(1) relating to 
the limitation on exclusive rights specified by section 114(d)(1)(C)(iv), to be- 
come effective on January 1, 2009. Such proceedings shall be repeated in each 
subsequent fifth calendar year. 

(3) SECTION 114 AND CORRESPONDING 112 PROCEEDINGS. — 

(A) For ELIGIBLE NONSUBSCRIPTION SERVICES AND NEW SUBSCRIP- 
TION SERVICES. — Proceedings under this chapter shall be commenced as 
soon as practicable after the date of enactment of the Copyright Royalty 
and Distribution Reform Act of 2004 to determine reasonable terms and 
rates of royalty payments under sections 114 and 112 for the activities of eli- 
gible nonsubscription transmission services and new subscription services, 
to be effective for the period beginning on January 1, 2006, and ending on 
December 31, 2010. Such proceedings shall next be commenced in Janu- 
ary 2009 to determine reasonable terms and rates of royalty payments, to 
become effective on January 1, 2011. Thereafter, such proceedings shall be 
repeated in each subsequent fifth calendar year. 

(B) For PREEXISTING SUBSCRIPTION AND SATELLITE DIGITAL AUDIO 
RADIO SERVICES. — Proceedings under this chapter shall be commenced in 
January 2006 to determine reasonable terms and rates of royalty payments 
under sections 114 and 112 for the activities of preexisting subscription ser- 
vices, to be effective during the period beginning on January 1, 2008, and 
ending on December 31, 2012, and preexisting satellite digital audio radio 
services, to be effective during the period beginning on January 1, 2007, and 
ending on December 31, 2012. Such proceedings shall next be commenced 
in 2011 to determine reasonable terms and rates of royalty payments, to 
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become effective on January 1, 2013. Thereafter, such proceedings shall be 

repeated in each subsequent fifth calendar year , except that — 

(i) with respect to preexisting subscription services, the terms and 
rates finally determined for the rate period ending on December 31, 2022, 
shall remain in effect through December 31, 2027, and there shall be no 
proceeding to determine terms and rates for preexisting subscription 
services for the period beginning on January 1, 2023, and ending on 
December 31, 2027; and 

(ii) with respect to pre-existing satellite digital audio radio services, 
the terms and rates set forth by the Copyright Royalty Judges on De- 
cember 14, 2017, in their initial determination for the rate period end- 
ing on December 31, 2022, shall be in effect through December 31, 2027, 
without any change based on a rehearing under section 803(c)(2) and 
without the possibility of appeal under section 803(d), and there shall 
be no proceeding to determine terms and rates for preexisting satellite 
digital audio radio services for the period beginning on January 1, 2023, 
and ending on December 31, 2027. 

(C)(i) Notwithstanding any other provision of this chapter, this subpara- 
graph shall govern proceedings commenced pursuant to section 114(f)(1) 
(C) concerning new types of services. 

(ii) Not later than 30 days after a petition to determine rates and 
terms for a new type of service is filed by any copyright owner of sound 
recordings, or such new type of service, indicating that such new type 
of service is or is about to become operational, the Copyright Royalty 
Judges shall issue a notice for a proceeding to determine rates and terms 
for such service. 

(iii) The proceeding shall follow the schedule set forth in subsections 
(b), (c), and (d) of section 803, except that — 

(I) the determination shall be issued by not later than 24 months 
after the publication of the notice under clause (ii); and 
(II) the decision shall take effect as provided in subsections (c)(2) 

and (d)(2) of section 803 and section 114(f)(3)(B)(ii) and (C). 

(iv) The rates and terms shall remain in effect for the period set forth 
in section 114(f)(1)(C). 

(4) SECTION 115 PROCEEDINGS. —A petition described in subsection (a) 
to initiate proceedings under section 801(b)(1) concerning the adjustment or 
determination of royalty rates as provided in section 115 may be filed in the 
year 2006 and in each subsequent fifth calendar year, or at such other times as 
the parties have agreed under section 115(c)(3) (B) and (C). 

(5) SECTION 116 PROCEEDINGS. — 

(A) A petition described in subsection (a) to initiate proceedings under 
section 801(b) concerning the determination of royalty rates and terms as 
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provided in section 116 may be filed at any time within 1 year after negoti- 

ated licenses authorized by section 116 are terminated or expire and are not 

replaced by subsequent agreements. 

(B) If a negotiated license authorized by section 116 is terminated or ex- 
pires and is not replaced by another such license agreement which provides 
permission to use a quantity of musical works not substantially smaller 
than the quantity of such works performed on coin-operated phonore- 
cord players during the 1-year period ending March 1, 1989, the Copyright 
Royalty Judges shall, upon petition filed under paragraph (1) within 1 year 
after such termination or expiration, commence a proceeding to promptly 
establish an interim royalty rate or rates for the public performance by 
means of a coin-operated phonorecord player of nondramatic musical 
works embodied in phonorecords which had been subject to the terminated 
or expired negotiated license agreement. Such rate or rates shall be the same 
as the last such rate or rates and shall remain in force until the conclusion 
of proceedings by the Copyright Royalty Judges, in accordance with section 
803, to adjust the royalty rates applicable to such works, or until superseded 
by a new negotiated license agreement, as provided in section 116(b). 

(6) SECTION 118 PROCEEDINGS. — A petition described in subsection (a) to 
initiate proceedings under section 801(b)(1) concerning the determination of 
reasonable terms and rates of royalty payments as provided in section 118 may 
be filed in the year 2006 and in each subsequent fifth calendar year. 

(7) SECTION 1004 PROCEEDINGS. —A petition described in subsection (a) 
to initiate proceedings under section 801(b)(1) concerning the adjustment of 
reasonable royalty rates under section 1004 may be filed as provided in sec- 
tion 1004(a)(3). 

(8) PROCEEDINGS CONCERNING DISTRIBUTION OF ROYALTY FEES. — With 
respect to proceedings under section 801(b)(3) concerning the distribution 
of royalty fees in certain circumstances under section 111, 119, or 1007, the 
Copyright Royalty Judges shall, upon a determination that a controversy ex- 
ists concerning such distribution, cause to be published in the Federal Register 
notice of commencement of proceedings under this chapter. 


§ 805 - General rule for voluntarily negotiated agreements 


Any rates or terms under this title that — 

(1) are agreed to by participants to a proceeding under section 803(b)(3), 

(2) are adopted by the Copyright Royalty Judges as part of a determination 
under this chapter, and 

(3) are in effect for a period shorter than would otherwise apply under a 
determination pursuant to this chapter, 


Copyright Law of the United States 255 


NOTES Proceedings by Copyright Royalty Judges 


shall remain in effect for such period of time as would otherwise apply under 
such determination, except that the Copyright Royalty Judges shall adjust the 
rates pursuant to the voluntary negotiations to reflect national monetary infla- 
tion during the additional period the rates remain in effect. 


Chapter 8 - Notes 


1. The Copyright Royalty and Distribution Reform Act of 2004 amended chapter 8 in its 
entirety. Pub. L. No. 108-419, 118 Stat. 2341. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
chapter 8 throughout. Pub. L. No. 109-303, 120 Stat. 1478. Section 6 of that Act states, “Ex- 
cept as provided under subsection (b), this Act and the amendments made by this Act shall 
be effective as if included in the Copyright Royalty and Distribution Reform Act of 2004.” 
Id. at 1483. 

2. In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
section 801 by inserting a comma after “119” in the first sentence of subsection (b)(1) 
and by adding a new subsection (f) at the end. Pub. L. No. 109-303, 120 Stat. 1478. It also 
amended the language in 803(b)(3)(C) that preceded (i) and substituted “the” for “such” 
in (i). Id. at 1483. 

In 2018, the Orrin G. Hatch—Bob Goodlatte Music Modernization Act amended section 
801(b) paragraph (1) by deleting “The rates applicable under sections 114(f)(1)(B), 115, and 
116 shall be calculated to achieve the following objectives:” and paragraphs (1)(A) through 
(1)(D). Pub. L. No. 115-264, 132 Stat. 3676, 3725. The Act also amended paragraph (7)(B) 
by replacing “114(f)(3)” with “114(f)(2)”. Pub. L. No. 115-264, 132 Stat. 3676, 3725. Besides 
the changes described, the Act made technical and conforming amendments throughout 
section 801(b). Pub. L. No. 115-264, 132 Stat. 3676, 3721-22. 

3. In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
section 802(f)(1)(A)(i) by substituting “subparagraph (B) and clause (ii) of this subpara- 
graph” for “clause (ii) of this subparagraph and subparagraph (B),”; by amending (f)(1) 
(A)(ii) in its entirety; and by inserting a comma after “undertakes to consult with” in the 
seventh sentence of (f)(1)(D). Pub. L. No. 109-303, 120 Stat. 1478-79. 

The Library of Congress Technical Corrections Act of 2019 amended section 802 by 
removing the numerical cap on personnel from subsection (b) and striking paragraph (2) 
in subsection (e) and replacing it with the following: “(2) Starr MEMBERS. — Staff members 
appointed under subsection (b) shall be compensated at a rate not more than the basic 
rate of pay payable for level 10 of GS-15 of the General Schedule.” Pub. L. No. 116-94, 133 
Stat. 2534, 3208. 

4. On July 6, 2012, the D.C. Circuit Court of Appeals “invalidated and severed” all the 
language in section 802(i) after “The Librarian of Congress may sanction or remove a Copy- 
right Royalty Judge” to avoid a constitutional conflict with the Appointments Clause, U.S. 
Const., art. IL, sec. 2, cl.2. See Intercollegiate Broadcasting System, Inc. v. Copyright Royalty 
Board, 684 F.3d 1332, 1340 (D.C. Cir. 2012), cert. denied, 133 S. Ct. 2735 (2013). 
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5. The Satellite Home Viewer Extension and Reauthorization Act of 2004 amended sec- 
tion 803(b)(1)(A)(i)(V) by inserting at the end, “except that in the case of proceedings under 
section 111 that are scheduled to commence in 2005, such notice may not be published.” Pub. 
L. No. 108-447, 118 Stat. 2809, 3393, 3409. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
paragraph 803(a)(1) by inserting a new sentence at the beginning and by amending the 
second sentence. Pub. L. No. 109-303, 120 Stat. 1478, 1479. It amended (b)(1)(A)(i)(V) by 
inserting “the publication of notice requirement shall not apply” prior to “in the case of” and 
deleting from the end of the sentence “such notice may not be published.” Id. It amended 
(b)(2)(A) by deleting from the end “together with a filing fee of $150” and by adding a new 
clause (D). Id. at 1479-80. It amended (b)(3)(A) by changing the heading and adding the 
text for (ii). Id. at 1480. It amended (b)(4)(A) by deleting the last sentence. Id. It amended 
the first sentence of (b)(6)(C)(i) by inserting “and written rebuttal statements” after “direct 
statements” and inserting “in the case of written direct statements” after “Copyright Royalty 
Judge.” Id. It entirely amended (b)(6)(C)(ii)(1), iv, and x. Id. It amended (c)(2)(B) by deleting 

“concerning rates and terms” at the end of the sentence; (c)(4) by deleting “with the approval 
of the Register of Copyrights” in the first sentence after “Copyright Royalty Judges;” and (c) 
(7) by making a technical correction to add “the” before “Copyright Royalty Judges.” Id. It 
amended (d)(2)C)(i)(1) by inserting “applicable” before “statements of account” and deleting 

“any” before “reports of use.” Id. at 1481. It amended (d)(3) by inserting a new sentence at the 
beginning and by deleting “pursuant to section 706 of title 5” at the beginning of what was 
previously the first sentence, now the second sentence. Id. 

The Copyright Cleanup, Clarification, and Corrections Act of 2010 amended subpara- 
graph 803(b)(6)(A) by revising the second sentence in its entirety. Pub. L. No. 111-295, 124 
Stat. 3180, 3181. 

The Library of Congress Technical Corrections Act of 2019 amended section 803(e)(1) 
(A) by striking the reference to the number of staff members. Pub. L. No. 116-94, 133 Stat. 
2534, 3208. 

6. In 2018, the Orrin G. Hatch—-Bob Goodlatte Music Modernization Act amended sec- 
tion 803(c)(2)(E)(i)(I) by deleting “or 114(f)(2)(C),” and by replacing “114(f)(4)(B)” with 

“414(f)(3)(B).? Pub. L. No. 115-264, 132 Stat. 3676, 3725. 

7. In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
paragraph 804(b)(1)(B) by substituting “801(b)(2)(B) or (C)” for “801(b)(3)(B) or (C)” in the 
third sentence. Pub. L. No. 109-303, 120 Stat. 1478, 1481. It amended (b)(3)(A) by substituting 

“date of enactment” for “effective date” and (b)(3)(C)(i) and (ii) by making technical correc- 
tions to correct grammatical errors. Id. 

The Satellite Television Extension and Localism Act of 2010 amended paragraphs 804(b) 
(1)(A) and (B) by substituting “2015” for “2005.” Pub. L. No. 111-175, 124 Stat. 1218, 1238. 

In 2018, the Orrin G. Hatch—-Bob Goodlatte Music Modernization Act amended section 
804(b)(3)(B) by adding subparagraphs (i) and (ii) at the end of the section. Pub. L. No. 115- 
264, 132 Stat. 3676, 3725-26. The Act also amended section 804(b)(3)(C)(i) by deleting “and 
114(f)(2)(C)”; section 804(b)(3)(C)(iii)IT) by replacing “114(f)(4)(B)(ii)” with “114(f)(3)(B) 
(ii)”; and section 804(b)(3)(C)(iv) by deleting “or 114(f)(2)(C), as the case may be”. Pub. L. 
No. 115-264, 132 Stat. 3676, 3725. 
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§901 Protection of Semiconductor Chip Products 


§901 - Definitions 


(a) As used in this chapter — 

(1) a “semiconductor chip product” is the final or intermediate form of any 
product — 

(A) having two or more layers of metallic, insulating, or semiconductor 
material, deposited or otherwise placed on, or etched away or otherwise 
removed from, a piece of semiconductor material in accordance with a pre- 
determined pattern; and 

(B) intended to perform electronic circuitry functions; 

(2) a “mask work” is a series of related images, however fixed or encoded — 

(A) having or representing the predetermined, three-dimensional pat- 
tern of metallic, insulating, or semiconductor material present or removed 
from the layers of a semiconductor chip product; and 

(B) in which series the relation of the images to one another is that each 
image has the pattern of the surface of one form of the semiconductor chip 
product; 

(3) a mask work is “fixed” in a semiconductor chip product when its em- 
bodiment in the product is sufficiently permanent or stable to permit the mask 
work to be perceived or reproduced from the product for a period of more 
than transitory duration; 

(4) to “distribute” means to sell, or to lease, bail, or otherwise transfer, or to 
offer to sell, lease, bail, or otherwise transfer; 

(5) to “commercially exploit” a mask work is to distribute to the public for 
commercial purposes a semiconductor chip product embodying the mask 
work; except that such term includes an offer to sell or transfer a semiconduc- 
tor chip product only when the offer is in writing and occurs after the mask 
work is fixed in the semiconductor chip product; 

(6) the “owner” of a mask work is the person who created the mask work, 
the legal representative of that person if that person is deceased or under a 
legal incapacity, or a party to whom all the rights under this chapter of such 
person or representative are transferred in accordance with section 903(b); 
except that, in the case of a work made within the scope of a person’s em- 
ployment, the owner is the employer for whom the person created the mask 
work or a party to whom all the rights under this chapter of the employer are 
transferred in accordance with section 903(b); 

(7) an “innocent purchaser” is a person who purchases a semiconductor 
chip product in good faith and without having notice of protection with re- 
spect to the semiconductor chip product; 

(8) having “notice of protection” means having actual knowledge that, or 
reasonable grounds to believe that, a mask work is protected under this chap- 
ter; and 
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(9) an “infringing semiconductor chip product” is a semiconductor chip 
product which is made, imported, or distributed in violation of the exclusive 
rights of the owner of a mask work under this chapter. 

(b) For purposes of this chapter, the distribution or importation of a product 
incorporating a semiconductor chip product as a part thereof is a distribution or 
importation of that semiconductor chip product. 


§ 902 - Subject matter of protection’ 


(a)(1) Subject to the provisions of subsection (b), a mask work fixed in a semi- 
conductor chip product, by or under the authority of the owner of the mask work, 
is eligible for protection under this chapter if— 

(A) on the date on which the mask work is registered under section 908, 
or is first commercially exploited anywhere in the world, whichever occurs 
first, the owner of the mask work is (i) a national or domiciliary of the 
United States, (ii) a national, domiciliary, or sovereign authority of a for- 
eign nation that is a party to a treaty affording protection to mask works to 
which the United States is also a party, or (iii) a stateless person, wherever 
that person may be domiciled; 

(B) the mask work is first commercially exploited in the United States; or 

(C) the mask work comes within the scope of a Presidential proclama- 
tion issued under paragraph (2). 

(2) Whenever the President finds that a foreign nation extends, to mask 
works of owners who are nationals or domiciliaries of the United States pro- 
tection (A) on substantially the same basis as that on which the foreign nation 
extends protection to mask works of its own nationals and domiciliaries and 
mask works first commercially exploited in that nation, or (B) on substantially 
the same basis as provided in this chapter, the President may by proclamation 
extend protection under this chapter to mask works (i) of owners who are, on 
the date on which the mask works are registered under section 908, or the 
date on which the mask works are first commercially exploited anywhere in 
the world, whichever occurs first, nationals, domiciliaries, or sovereign au- 
thorities of that nation, or (ii) which are first commercially exploited in that 
nation. The President may revise, suspend, or revoke any such proclamation 
or impose any conditions or limitations on protection extended under any 
such proclamation. 

(b) Protection under this chapter shall not be available for a mask work that — 

(1) is not original; or 

(2) consists of designs that are staple, commonplace, or familiar in the semi- 
conductor industry, or variations of such designs, combined in a way that, 
considered as a whole, is not original. 
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(c) In no case does protection under this chapter for a mask work extend to 
any idea, procedure, process, system, method of operation, concept, principle, or 
discovery, regardless of the form in which it is described, explained, illustrated, 
or embodied in such work. 


§ 903 - Ownership, transfer, licensing, and recordation 


(a) The exclusive rights in a mask work subject to protection under this chapter 
belong to the owner of the mask work. 

(b) The owner of the exclusive rights in a mask work may transfer all of those 
rights, or license all or less than all of those rights, by any written instrument 
signed by such owner or a duly authorized agent of the owner. Such rights may be 
transferred or licensed by operation of law, may be bequeathed by will, and may 
pass as personal property by the applicable laws of intestate succession. 

(c)(1) Any document pertaining to a mask work may be recorded in the Copy- 
right Office if the document filed for recordation bears the actual signature of the 
person who executed it, or if it is accompanied by a sworn or official certification 
that it is a true copy of the original, signed document. The Register of Copy- 
rights shall, upon receipt of the document and the fee specified pursuant to sec- 
tion 908(d), record the document and return it with a certificate of recordation. 
The recordation of any transfer or license under this paragraph gives all persons 
constructive notice of the facts stated in the recorded document concerning the 
transfer or license. 

(2) In any case in which conflicting transfers of the exclusive rights in a mask 
work are made, the transfer first executed shall be void as against a subsequent 
transfer which is made for a valuable consideration and without notice of the 
first transfer, unless the first transfer is recorded in accordance with paragraph 
(1) within three months after the date on which it is executed, but in no case 
later than the day before the date of such subsequent transfer. 

(d) Mask works prepared by an officer or employee of the United States Govern- 
ment as part of that person’s official duties are not protected under this chapter, but 
the United States Government is not precluded from receiving and holding exclu- 
sive rights in mask works transferred to the Government under subsection (b). 


§ 904 - Duration of protection 
(a) The protection provided for a mask work under this chapter shall com- 
mence on the date on which the mask work is registered under section 908, or 


the date on which the mask work is first commercially exploited anywhere in the 
world, whichever occurs first. 
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(b) Subject to subsection (c) and the provisions of this chapter, the protection 
provided under this chapter to a mask work shall end ten years after the date on 
which such protection commences under subsection (a). 

(c) All terms of protection provided in this section shall run to the end of the 
calendar year in which they would otherwise expire. 


§905 - Exclusive rights in mask works 


The owner of a mask work provided protection under this chapter has the 
exclusive rights to do and to authorize any of the following: 
(1) to reproduce the mask work by optical, electronic, or any other means; 
(2) to import or distribute a semiconductor chip product in which the mask 
work is embodied; and 
(3) to induce or knowingly to cause another person to do any of the acts 
described in paragraphs (1) and (2). 


§ 906 - Limitation on exclusive rights: reverse engineering; 
first sale 


(a) Notwithstanding the provisions of section 905, it is not an infringement of 
the exclusive rights of the owner of a mask work for — 

(1) a person to reproduce the mask work solely for the purpose of teaching, 
analyzing, or evaluating the concepts or techniques embodied in the mask 
work or the circuitry, logic flow, or organization of components used in the 
mask work; or 

(2) a person who performs the analysis or evaluation described in para- 
graph (1) to incorporate the results of such conduct in an original mask work 
which is made to be distributed. 

(b) Notwithstanding the provisions of section 905(2), the owner of a particular 
semiconductor chip product made by the owner of the mask work, or by any 
person authorized by the owner of the mask work, may import, distribute, or 
otherwise dispose of or use, but not reproduce, that particular semiconductor 
chip product without the authority of the owner of the mask work. 


§ 907 - Limitation on exclusive rights: innocent infringement 


(a) Notwithstanding any other provision of this chapter, an innocent purchaser 
of an infringing semiconductor chip product — 
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(1) shall incur no liability under this chapter with respect to the importa- 
tion or distribution of units of the infringing semiconductor chip product that 
occurs before the innocent purchaser has notice of protection with respect to 
the mask work embodied in the semiconductor chip product; and 

(2) shall be liable only for a reasonable royalty on each unit of the infringing 
semiconductor chip product that the innocent purchaser imports or distrib- 
utes after having notice of protection with respect to the mask work embodied 
in the semiconductor chip product. 

(b) The amount of the royalty referred to in subsection (a)(2) shall be deter- 
mined by the court in a civil action for infringement unless the parties resolve the 
issue by voluntary negotiation, mediation, or binding arbitration. 

(c) The immunity of an innocent purchaser from liability referred to in subsec- 
tion (a)(1) and the limitation of remedies with respect to an innocent purchaser 
referred to in subsection (a)(2) shall extend to any person who directly or indirectly 
purchases an infringing semiconductor chip product from an innocent purchaser. 

(d) The provisions of subsections (a), (b), and (c) apply only with respect to 
those units of an infringing semiconductor chip product that an innocent pur- 
chaser purchased before having notice of protection with respect to the mask 
work embodied in the semiconductor chip product. 


§908 - Registration of claims of protection 


(a) The owner of a mask work may apply to the Register of Copyrights for 
registration of a claim of protection in a mask work. Protection of a mask work 
under this chapter shall terminate if application for registration of a claim of 
protection in the mask work is not made as provided in this chapter within two 
years after the date on which the mask work is first commercially exploited any- 
where in the world. 

(b) The Register of Copyrights shall be responsible for all administrative func- 
tions and duties under this chapter. Except for section 708, the provisions of chap- 
ter 7 of this title relating to the general responsibilities, organization, regulatory 
authority, actions, records, and publications of the Copyright Office shall apply 
to this chapter, except that the Register of Copyrights may make such changes as 
may be necessary in applying those provisions to this chapter. 

(c) The application for registration of a mask work shall be made on a form 
prescribed by the Register of Copyrights. Such form may require any information 
regarded by the Register as bearing upon the preparation or identification of the 
mask work, the existence or duration of protection of the mask work under this 
chapter, or ownership of the mask work. The application shall be accompanied 
by the fee set pursuant to subsection (d) and the identifying material specified 
pursuant to such subsection. 
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(d) The Register of Copyrights shall by regulation set reasonable fees for the 
filing of applications to register claims of protection in mask works under this 
chapter, and for other services relating to the administration of this chapter or 
the rights under this chapter, taking into consideration the cost of providing 
those services, the benefits of a public record, and statutory fee schedules under 
this title. The Register shall also specify the identifying material to be deposited 
in connection with the claim for registration. 

(e) If the Register of Copyrights, after examining an application for regis- 
tration, determines, in accordance with the provisions of this chapter, that the 
application relates to a mask work which is entitled to protection under this 
chapter, then the Register shall register the claim of protection and issue to the 
applicant a certificate of registration of the claim of protection under the seal of 
the Copyright Office. The effective date of registration of a claim of protection 
shall be the date on which an application, deposit of identifying material, and fee, 
which are determined by the Register of Copyrights or by a court of competent 
jurisdiction to be acceptable for registration of the claim, have all been received 
in the Copyright Office. 

(f) In any action for infringement under this chapter, the certificate of registra- 
tion of a mask work shall constitute prima facie evidence (1) of the facts stated in 
the certificate, and (2) that the applicant issued the certificate has met the require- 
ments of this chapter, and the regulations issued under this chapter, with respect 
to the registration of claims. 

(g) Any applicant for registration under this section who is dissatisfied with 
the refusal of the Register of Copyrights to issue a certificate of registration un- 
der this section may seek judicial review of that refusal by bringing an action for 
such review in an appropriate United States district court not later than sixty 
days after the refusal. The provisions of chapter 7 of title 5 shall apply to such 
judicial review. The failure of the Register of Copyrights to issue a certificate of 
registration within four months after an application for registration is filed shall 
be deemed to be a refusal to issue a certificate of registration for purposes of this 
subsection and section 910(b)(2), except that, upon a showing of good cause, the 
district court may shorten such four-month period. 


§909 - Mask work notice* 


(a) The owner of a mask work provided protection under this chapter may 
affix notice to the mask work, and to masks and semiconductor chip products 
embodying the mask work, in such manner and location as to give reasonable no- 
tice of such protection. The Register of Copyrights shall prescribe by regulation, 
as examples, specific methods of affixation and positions of notice for purposes 
of this section, but these specifications shall not be considered exhaustive. The 
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affixation of such notice is not a condition of protection under this chapter, but 
shall constitute prima facie evidence of notice of protection. 
(b) The notice referred to in subsection (a) shall consist of — 
(1) the words “mask work’, the symbol *M”*, or the symbol ® (the letter M 
in a circle); and 
(2) the name of the owner or owners of the mask work or an abbreviation 
by which the name is recognized or is generally known. 


§910 - Enforcement of exclusive rights® 


(a) Except as otherwise provided in this chapter, any person who violates any 
of the exclusive rights of the owner of a mask work under this chapter, by conduct 
in or affecting commerce, shall be liable as an infringer of such rights. As used in 
this subsection, the term “any person” includes any State, any instrumentality of 
a State, and any officer or employee of a State or instrumentality of a State acting 
in his or her official capacity. Any State, and any such instrumentality, officer, or 
employee, shall be subject to the provisions of this chapter in the same manner 
and to the same extent as any nongovernmental entity. 

(b)(1) The owner of a mask work protected under this chapter, or the exclusive 
licensee of all rights under this chapter with respect to the mask work, shall, after 
a certificate of registration of a claim of protection in that mask work has been is- 
sued under section 908, be entitled to institute a civil action for any infringement 
with respect to the mask work which is committed after the commencement of 
protection of the mask work under section 904(a). 

(2) In any case in which an application for registration of a claim of pro- 
tection in a mask work and the required deposit of identifying material and 
fee have been received in the Copyright Office in proper form and registra- 
tion of the mask work has been refused, the applicant is entitled to institute 
a civil action for infringement under this chapter with respect to the mask 
work if notice of the action, together with a copy of the complaint, is served 
on the Register of Copyrights, in accordance with the Federal Rules of Civil 
Procedure. The Register may, at his or her option, become a party to the ac- 
tion with respect to the issue of whether the claim of protection is eligible for 
registration by entering an appearance within sixty days after such service, 
but the failure of the Register to become a party to the action shall not de- 
prive the court of jurisdiction to determine that issue. 

(c)(1) The Secretary of the Treasury and the United States Postal Service shall 
separately or jointly issue regulations for the enforcement of the rights set forth 
in section 905 with respect to importation. These regulations may require, as a 
condition for the exclusion of articles from the United States, that the person 
seeking exclusion take any one or more of the following actions: 
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(A) Obtain a court order enjoining, or an order of the International 
Trade Commission under section 337 of the Tariff Act of 1930 excluding, 
importation of the articles. 

(B) Furnish proof that the mask work involved is protected under this 
chapter and that the importation of the articles would infringe the rights 
in the mask work under this chapter. 

(C) Post a surety bond for any injury that may result if the detention or 
exclusion of the articles proves to be unjustified. 

(2) Articles imported in violation of the rights set forth in section 905 are 
subject to seizure and forfeiture in the same manner as property imported in 
violation of the customs laws. Any such forfeited articles shall be destroyed 
as directed by the Secretary of the Treasury or the court, as the case may be, 
except that the articles may be returned to the country of export whenever it 
is shown to the satisfaction of the Secretary of the Treasury that the importer 
had no reasonable grounds for believing that his or her acts constituted a 
violation of the law. 


§911 - Civil actions® 


(a) Any court having jurisdiction of a civil action arising under this chapter 
may grant temporary restraining orders, preliminary injunctions, and perma- 
nent injunctions on such terms as the court may deem reasonable to prevent or 
restrain infringement of the exclusive rights in a mask work under this chapter. 

(b) Upon finding an infringer liable, to a person entitled under section 
910(b)(1) to institute a civil action, for an infringement of any exclusive right 
under this chapter, the court shall award such person actual damages suffered 
by the person as a result of the infringement. The court shall also award such 
person the infringer’s profits that are attributable to the infringement and are 
not taken into account in computing the award of actual damages. In estab- 
lishing the infringer’s profits, such person is required to present proof only of 
the infringer’s gross revenue, and the infringer is required to prove his or her 
deductible expenses and the elements of profit attributable to factors other 
than the mask work. 

(c) At any time before final judgment is rendered, a person entitled to institute 
a civil action for infringement may elect, instead of actual damages and profits 
as provided by subsection (b), an award of statutory damages for all infringe- 
ments involved in the action, with respect to any one mask work for which any 
one infringer is liable individually, or for which any two or more infringers are 
liable jointly and severally, in an amount not more than $250,000 as the court 
considers just. 
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(d) An action for infringement under this chapter shall be barred unless the 
action is commenced within three years after the claim accrues. 

(e)(a) At any time while an action for infringement of the exclusive rights in a 
mask work under this chapter is pending, the court may order the impounding, 
on such terms as it may deem reasonable, of all semiconductor chip products, and 
any drawings, tapes, masks, or other products by means of which such products 
may be reproduced, that are claimed to have been made, imported, or used in 
violation of those exclusive rights. Insofar as practicable, applications for orders 
under this paragraph shall be heard and determined in the same manner as an 
application for a temporary restraining order or preliminary injunction. 

(2) As part of a final judgment or decree, the court may order the destruc- 
tion or other disposition of any infringing semiconductor chip products, and 
any masks, tapes, or other articles by means of which such products may be 
reproduced. 

(f) In any civil action arising under this chapter, the court in its discretion 
may allow the recovery of full costs, including reasonable attorneys’ fees, to the 
prevailing party. 

(g)(2) Any State, any instrumentality of a State, and any officer or employee of 
a State or instrumentality of a State acting in his or her official capacity, shall not 
be immune, under the Eleventh Amendment of the Constitution of the United 
States or under any other doctrine of sovereign immunity, from suit in Federal 
court by any person, including any governmental or nongovernmental entity, for 
a violation of any of the exclusive rights of the owner of a mask work under this 
chapter, or for any other violation under this chapter. 

(2) In a suit described in paragraph (1) for a violation described in that 
paragraph, remedies (including remedies both at law and in equity) are avail- 
able for the violation to the same extent as such remedies are available for 
such a violation in a suit against any public or private entity other than a State, 
instrumentality of a State, or officer or employee of a State acting in his or 
her official capacity. Such remedies include actual damages and profits under 
subsection (b), statutory damages under subsection (c), impounding and dis- 
position of infringing articles under subsection (e), and costs and attorney’s 
fees under subsection (f). 


§ 912 - Relation to other laws’ 


(a) Nothing in this chapter shall affect any right or remedy held by any person 
under chapters 1 through 8 or 10 of this title, or under title 35. 

(b) Except as provided in section 908(b) of this title, references to “this title” 
or “title 17” in chapters 1 through 8 or 10 of this title shall be deemed not to apply 
to this chapter. 
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(c) The provisions of this chapter shall preempt the laws of any State to the 
extent those laws provide any rights or remedies with respect to a mask work 
which are equivalent to those rights or remedies provided by this chapter, except 
that such preemption shall be effective only with respect to actions filed on or 
after January 1, 1986. 

(d) Notwithstanding subsection (c), nothing in this chapter shall detract 
from any rights of a mask work owner, whether under Federal law (exclusive of 
this chapter) or under the common law or the statutes of a State, heretofore or 
hereafter declared or enacted, with respect to any mask work first commercially 
exploited before July 1, 1983. 


§ 913 - Transitional provisions 


(a) No application for registration under section 908 may be filed, and no civ- 
il action under section 910 or other enforcement proceeding under this chapter 
may be instituted, until sixty days after the date of the enactment of this chapter. 

(b) No monetary relief under section 911 may be granted with respect to any 
conduct that occurred before the date of the enactment of this chapter, except as 
provided in subsection (d). 

(c) Subject to subsection (a), the provisions of this chapter apply to all mask 
works that are first commercially exploited or are registered under this chapter, 
or both, on or after the date of the enactment of this chapter. 

(d)(1) Subject to subsection (a), protection is available under this chapter to any 
mask work that was first commercially exploited on or after July 1, 1983, and be- 
fore the date of the enactment of this chapter, if a claim of protection in the mask 
work is registered in the Copyright Office before July 1, 1985, under section 908. 

(2) In the case of any mask work described in paragraph (1) that is provided 
protection under this chapter, infringing semiconductor chip product units 
manufactured before the date of the enactment of this chapter may, without 
liability under sections 910 and 911, be imported into or distributed in the 
United States, or both, until two years after the date of registration of the mask 
work under section 908, but only if the importer or distributor, as the case 
may be, first pays or offers to pay the reasonable royalty referred to in section 
907(a)(2) to the mask work owner, on all such units imported or distributed, 
or both, after the date of the enactment of this chapter. 

(3) In the event that a person imports or distributes infringing semiconduc- 
tor chip product units described in paragraph (2) of this subsection without 
first paying or offering to pay the reasonable royalty specified in such para- 
graph, or if the person refuses or fails to make such payment, the mask work 
owner shall be entitled to the relief provided in sections 910 and 911. 
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§ 914 - International transitional provisions® 


(a) Notwithstanding the conditions set forth in subparagraphs (A) and (C) of 
section 902(a)(1) with respect to the availability of protection under this chapter 
to nationals, domiciliaries, and sovereign authorities of a foreign nation, the 
Secretary of Commerce may, upon the petition of any person, or upon the Secre- 
tary’s own motion, issue an order extending protection under this chapter to such 
foreign nationals, domiciliaries, and sovereign authorities if the Secretary finds — 

(1) that the foreign nation is making good faith efforts and reasonable progress 
toward — 

(A) entering into a treaty described in section 902(a)(1)(A); or 
(B) enacting or implementing legislation that would be in compliance 
with subparagraph (A) or (B) of section 902(a)(2); and 
(2) that the nationals, domiciliaries, and sovereign authorities of the foreign 
nation, and persons controlled by them, are not engaged in the misappropria- 
tion, or unauthorized distribution or commercial exploitation, of mask works; 
and 
(3) that issuing the order would promote the purposes of this chapter and 
international comity with respect to the protection of mask works. 

(b) While an order under subsection (a) is in effect with respect to a foreign 
nation, no application for registration of a claim for protection in a mask work 
under this chapter may be denied solely because the owner of the mask work is 
a national, domiciliary, or sovereign authority of that foreign nation, or solely 
because the mask work was first commercially exploited in that foreign nation. 

(c) Any order issued by the Secretary of Commerce under subsection (a) shall 
be effective for such a period as the Secretary designates in the order, except that 
no such order may be effective after that date on which the authority of the Sec- 
retary of Commerce terminates under subsection (e). The effective date of any 
such order shall also be designated in the order. In the case of an order issued 
upon the petition of a person, such effective date may be no earlier than the date 
on which the Secretary receives such petition. 

(d)(1) Any order issued under this section shall terminate if— 

(A) the Secretary of Commerce finds that any of the conditions set forth 
in paragraphs (1), (2), and (3) of subsection (a) no longer exist; or 
(B) mask works of nationals, domiciliaries, and sovereign authorities 
of that foreign nation or mask works first commercially exploited in that 
foreign nation become eligible for protection under subparagraph (A) or 
(C) of section 902(a)(1). 
(2) Upon the termination or expiration of an order issued under this sec- 
tion, registrations of claims of protection in mask works made pursuant to that 
order shall remain valid for the period specified in section 904. 
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(e) The authority of the Secretary of Commerce under this section shall com- 
mence on the date of the enactment of this chapter, and shall terminate on July 
1, 1995. 

(f) (1) The Secretary of Commerce shall promptly notify the Register of Copy- 
rights and the Committees on the Judiciary of the Senate and the House of Repre- 
sentatives of the issuance or termination of any order under this section, together 
with a statement of the reasons for such action. The Secretary shall also publish 
such notification and statement of reasons in the Federal Register. 

(2) Two years after the date of the enactment of this chapter, the Secre- 
tary of Commerce, in consultation with the Register of Copyrights, shall 
transmit to the Committees on the Judiciary of the Senate and the House of 
Representatives a report on the actions taken under this section and on the 
current status of international recognition of mask work protection. The 
report shall include such recommendation for modifications of the protec- 
tion accorded under this chapter to mask works owned by nationals, do- 
miciliaries, or sovereign authorities of foreign nations as the Secretary, in 
consultation with the Register of Copyrights, considers would promote the 
purposes of this chapter and international comity with respect to mask work 
protection. Not later than July 1, 1994, the Secretary of Commerce, in con- 
sultation with the Register of Copyrights, shall transmit to the Committees 
on the Judiciary of the Senate and the House of Representatives a report up- 
dating the matters contained in the report transmitted under the preceding 
sentence. 


Chapterg - Notes 


1. In 1984, the Semiconductor Chip Protection Act amended Title 17 of the United States 
Code to add a new chapter 9 entitled “Protection of Semiconductor Chip Products.” Pub. L. 
No. 98-620, 98 Stat. 3335, 3347. 

2. In 1997, the heading for section 903 in the table of sections was changed from “Owner- 
ship and Transfer” to “Ownership, transfer, licensure, and recordation.” Pub. L. No. 105-80, 
111 Stat. 1529, 1535. The Intellectual Property and High Technology Technical Amendments 
Act of 2002 amended the heading for section 903 in the table of sections for chapter 9 by 
substituting “licensing” for “licensure.” Pub. L. No. 107-273, 116 Stat. 1758, 1910. 

3. In 1987, section 902 was amended by adding the last sentence in subsection (a)(2). Pub. 
L. No. 100-159, 101 Stat. 899, 900. 

4. In 1997, section 909 was amended by correcting misspellings in subsection (b)(1). Pub. 
L. No. 105-80, 111 Stat. 1529, 1535. 

5. In 1990, the Copyright Remedy Clarification Act amended section 910 by adding the 
last two sentences to subsection (a). Pub. L. No. 101-553, 104 Stat. 2749, 2750. In 1997, a tech- 
nical correction amended section 910(a) by capitalizing the first word of the second sentence. 
Pub. L. No. 105-80, 111 Stat. 1529 1535. 
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6. In 1990, the Copyright Remedy Clarification Act amended section 911 by adding sub- 
section (g). Pub. L. No. 101-553, 104 Stat. 2749, 2750. 

7. In 1988, the Judicial Improvements and Access to Justice Act amended section 912 by 
deleting subsection (d) and redesignating subsection (e) as subsection (d). Pub. L. No. 100- 
702, 102 Stat. 4642, 4672. The Audio Home Recording Act of 1992 amended section 912 by 
inserting “or 10” after “8” in subsections (a) and (b). Pub. L. No. 102-563, 106 Stat. 4237, 4248. 

8. In 1987, section 914 was amended in subsection (e) by inserting “on July 1, 1991” in 
lieu of “three years after such date of enactment” and by adding the last sentence to subsec- 
tion (f)(2). Pub. L. No. 100-159, 101 Stat. 899. The Semiconductor International Protection 
Extension Act of 1991 amended section 914 by inserting “or implementing” after “enacting” 
in the first sentence of subsection (a)(1)(B), by changing the date in subsection (e) to “July 1, 
1995” and by changing the date in the last sentence of subsection (f)(2) to “July 1, 1994.” Pub. 
L. No. 102-64, 105 Stat. 320. 

On July 1, 1995, section 914 expired as required by subsection (e). It was rendered largely 
unnecessary upon the entry into force on January 1, 1995, of the Agreement on Trade-Relat- 
ed Aspects of Intellectual Property Rights (TRIPs) (Annex 1C to the World Trade Organiza- 
tion (WTO) Agreement). Part II, section 6, of TRIPs protects semiconductor chip products 
and was the basis for Presidential Proclamation No. 6780, March 23, 1995, under section 
902(a)(2) extending protection to all present and future WTO members (146 countries as of 
April 4, 2003), as of January 1, 1996. See Appendix S. 

For a discussion of Congressional findings regarding extending protection to semicon- 
ductor chip products of foreign entities, see Pub. L. No. 100-159, 101 Stat. 899, and the Semi- 
conductor International Protection Extension Act of 1991, Pub. L. No. 102-64, 105 Stat. 320. 
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§1001 Digital Audio Recording Devices and Media 


SUBCHAPTER A — DEFINITIONS 


§1001 - Definitions 


As used in this chapter, the following terms have the following meanings: 

(1) A “digital audio copied recording” is a reproduction in a digital re- 
cording format of a digital musical recording, whether that reproduction is 
made directly from another digital musical recording or indirectly from a 
transmission. 

(2) A “digital audio interface device” is any machine or device that is de- 
signed specifically to communicate digital audio information and related 
interface data to a digital audio recording device through a nonprofessional 
interface. 

(3) A “digital audio recording device” is any machine or device of a type 
commonly distributed to individuals for use by individuals, whether or not 
included with or as part of some other machine or device, the digital record- 
ing function of which is designed or marketed for the primary purpose of, 
and that is capable of, making a digital audio copied recording for private use, 
except for — 

(A) professional model products, and 

(B) dictation machines, answering machines, and other audio record- 
ing equipment that is designed and marketed primarily for the creation of 
sound recordings resulting from the fixation of nonmusical sounds. 

(4)(A) A “digital audio recording medium” is any material object in a form 
commonly distributed for use by individuals, that is primarily marketed or 
most commonly used by consumers for the purpose of making digital audio 
copied recordings by use of a digital audio recording device. 

(B) Such term does not include any material object — 

(i) that embodies a sound recording at the time it is first distributed 
by the importer or manufacturer; or 

(ii) that is primarily marketed and most commonly used by consum- 
ers either for the purpose of making copies of motion pictures or other 
audiovisual works or for the purpose of making copies of nonmusical 
literary works, including computer programs or data bases. 

(5)(A) A “digital musical recording” is a material object — 

(i) in which are fixed, in a digital recording format, only sounds, and 
material, statements, or instructions incidental to those fixed sounds, if 
any, and 

(ii) from which the sounds and material can be perceived, reproduced, 
or otherwise communicated, either directly or with the aid of a machine 
or device. 
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(B) A “digital musical recording” does not include a material object — 

(i) in which the fixed sounds consist entirely of spoken word record- 
ings, or 

(ii) in which one or more computer programs are fixed, except that 
a digital musical recording may contain statements or instructions con- 
stituting the fixed sounds and incidental material, and statements or 
instructions to be used directly or indirectly in order to bring about the 
perception, reproduction, or communication of the fixed sounds and 
incidental material. 

(C) For purposes of this paragraph — 

(i) a “spoken word recording” is a sound recording in which are fixed 
only a series of spoken words, except that the spoken words may be ac- 
companied by incidental musical or other sounds, and 

(ii) the term “incidental” means related to and relatively minor by 
comparison. 

(6) “Distribute” means to sell, lease, or assign a product to consumers in 
the United States, or to sell, lease, or assign a product in the United States for 
ultimate transfer to consumers in the United States. 

(7) An “interested copyright party” is— 

(A) the owner of the exclusive right under section 106(1) of this title to 
reproduce a sound recording of a musical work that has been embodied 
in a digital musical recording or analog musical recording lawfully made 
under this title that has been distributed; 

(B) the legal or beneficial owner of, or the person that controls, the right 
to reproduce in a digital musical recording or analog musical recording 
a musical work that has been embodied in a digital musical recording or 
analog musical recording lawfully made under this title that has been 
distributed; 

(C) a featured recording artist who performs on a sound recording that 
has been distributed; or 

(D) any association or other organization — 

(i) representing persons specified in subparagraph (A), (B), or (C), or 

(ii) engaged in licensing rights in musical works to music users on 
behalf of writers and publishers. 

(8) To “manufacture” means to produce or assemble a product in the United 
States. A “manufacturer” is a person who manufactures. 

(9) A “music publisher” is a person that is authorized to license the repro- 
duction of a particular musical work in a sound recording. 

(10) A “professional model product” is an audio recording device that is 
designed, manufactured, marketed, and intended for use by recording profes- 
sionals in the ordinary course of a lawful business, in accordance with such 
requirements as the Secretary of Commerce shall establish by regulation. 
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(11) The term “serial copying” means the duplication in a digital format of 
a copyrighted musical work or sound recording from a digital reproduction of 
a digital musical recording. The term “digital reproduction of a digital musi- 
cal recording” does not include a digital musical recording as distributed, by 
authority of the copyright owner, for ultimate sale to consumers. 
(12) The “transfer price” of a digital audio recording device or a digital 
audio recording medium — 
(A) is, subject to subparagraph (B) — 
(i) in the case of an imported product, the actual entered value at 
United States Customs (exclusive of any freight, insurance, and appli- 
cable duty), and 
(ii) in the case of a domestic product, the manufacturer’s transfer 
price (FOB the manufacturer, and exclusive of any direct sales taxes or 
excise taxes incurred in connection with the sale); and 
(B) shall, in a case in which the transferor and transferee are related enti- 
ties or within a single entity, not be less than a reasonable arms-length price 
under the principles of the regulations adopted pursuant to section 482 of the 
Internal Revenue Code of 1986, or any successor provision to such section. 
(13) A “writer” is the composer or lyricist of a particular musical work. 


SUBCHAPTER B — COPYING CONTROLS 


§1002 - Incorporation of copying controls 


(a) PROHIBITION ON IMPORTATION, MANUFACTURE, AND DISTRIBUTION. — 
No person shall import, manufacture, or distribute any digital audio recording 
device or digital audio interface device that does not conform to— 

(1) the Serial Copy Management System; 

(2) a system that has the same functional characteristics as the Serial Copy 
Management System and requires that copyright and generation status infor- 
mation be accurately sent, received, and acted upon between devices using the 
system’s method of serial copying regulation and devices using the Serial Copy 
Management System; or 

(3) any other system certified by the Secretary of Commerce as prohibiting 
unauthorized serial copying. 

(b) DEVELOPMENT OF VERIFICATION PROCEDURE. — The Secretary of Com- 
merce shall establish a procedure to verify, upon the petition of an interested 
party, that a system meets the standards set forth in subsection (a)(2). 

(c) PROHIBITION ON CIRCUMVENTION OF THE SYSTEM.—No person shall 
import, manufacture, or distribute any device, or offer or perform any service, 
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the primary purpose or effect of which is to avoid, bypass, remove, deactivate, or 
otherwise circumvent any program or circuit which implements, in whole or in 
part, a system described in subsection (a). 

(d) ENCODING OF INFORMATION ON D1GITAL MusICAL RECORDINGS. — 

(1) PROHIBITION ON ENCODING INACCURATE INFORMATION. — No person 
shall encode a digital musical recording of a sound recording with inaccurate 
information relating to the category code, copyright status, or generation sta- 
tus of the source material for the recording. 

(2) ENCODING OF COPYRIGHT STATUS NOT REQUIRED. — Nothing in this 
chapter requires any person engaged in the importation or manufacture of 
digital musical recordings to encode any such digital musical recording with 
respect to its copyright status. 

(e) INFORMATION ACCOMPANYING TRANSMISSION IN DIGITAL FORMAT. — 
Any person who transmits or otherwise communicates to the public any sound 
recording in digital format is not required under this chapter to transmit or oth- 
erwise communicate the information relating to the copyright status of the sound 
recording. Any such person who does transmit or otherwise communicate such 
copyright status information shall transmit or communicate such information 
accurately. 


SUBCHAPTER C — ROYALTY PAYMENTS 


§1003 - Obligation to make royalty payments 


(a) PROHIBITION ON IMPORTATION AND MANUFACTURE. — No person shall 
import into and distribute, or manufacture and distribute, any digital audio re- 
cording device or digital audio recording medium unless such person records 
the notice specified by this section and subsequently deposits the statements of 
account and applicable royalty payments for such device or medium specified in 
section 1004. 

(b) Fitinc oF Notice.—The importer or manufacturer of any digital audio 
recording device or digital audio recording medium, within a product category 
or utilizing a technology with respect to which such manufacturer or importer 
has not previously filed a notice under this subsection, shall file with the Register 
of Copyrights a notice with respect to such device or medium, in such form and 
content as the Register shall prescribe by regulation. 

(c) FILING OF QUARTERLY AND ANNUAL STATEMENTS OF ACCOUNT. — 

(1) GENERALLy. — Any importer or manufacturer that distributes any digi- 
tal audio recording device or digital audio recording medium that it manu- 
factured or imported shall file with the Register of Copyrights, in such form 
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and content as the Register shall prescribe by regulation, such quarterly and 
annual statements of account with respect to such distribution as the Register 
shall prescribe by regulation. 

(2) CERTIFICATION, VERIFICATION, AND CONFIDENTIALITY. — Each 
such statement shall be certified as accurate by an authorized officer or prin- 
cipal of the importer or manufacturer. The Register shall issue regulations to 
provide for the verification and audit of such statements and to protect the 
confidentiality of the information contained in such statements. Such regu- 
lations shall provide for the disclosure, in confidence, of such statements to 
interested copyright parties. 

(3) ROYALTY PAYMENTS. — Each such statement shall be accompanied by 
the royalty payments specified in section 1004. 


§1004 - Royalty payments? 


(a) DigrraL Aup1o RECORDING DEVICES. — 

(1) AMOUNT OF PAYMENT. — The royalty payment due under section 1003 
for each digital audio recording device imported into and distributed in the 
United States, or manufactured and distributed in the United States, shall be 2 
percent of the transfer price. Only the first person to manufacture and distrib- 
ute or import and distribute such device shall be required to pay the royalty 
with respect to such device. 

(2) CALCULATION FOR DEVICES DISTRIBUTED WITH OTHER DEVICES. — 
With respect to a digital audio recording device first distributed in combina- 
tion with one or more devices, either as a physically integrated unit or as 
separate components, the royalty payment shall be calculated as follows: 

(A) If the digital audio recording device and such other devices are part 
of a physically integrated unit, the royalty payment shall be based on the 
transfer price of the unit, but shall be reduced by any royalty payment made 
on any digital audio recording device included within the unit that was not 
first distributed in combination with the unit. 

(B) If the digital audio recording device is not part of a physically in- 
tegrated unit and substantially similar devices have been distributed sep- 
arately at any time during the preceding 4 calendar quarters, the royalty 
payment shall be based on the average transfer price of such devices during 
those 4 quarters. 

(C) If the digital audio recording device is not part of a physically in- 
tegrated unit and substantially similar devices have not been distributed 
separately at any time during the preceding 4 calendar quarters, the royalty 
payment shall be based on a constructed price reflecting the proportional 
value of such device to the combination as a whole. 
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(3) LIMITS ON ROYALTIES. — Notwithstanding paragraph (1) or (2), the 
amount of the royalty payment for each digital audio recording device shall not 
be less than $1 nor more than the royalty maximum. The royalty maximum shall 
be $8 per device, except that in the case of a physically integrated unit containing 
more than 1 digital audio recording device, the royalty maximum for such unit 
shall be $12. During the 6th year after the effective date of this chapter, and 
not more than once each year thereafter, any interested copyright party may 
petition the Copyright Royalty Judges to increase the royalty maximum and, if 
more than 20 percent of the royalty payments are at the relevant royalty maxi- 
mum, the Copyright Royalty Judges shall prospectively increase such royalty 
maximum with the goal of having no more than 10 percent of such payments 
at the new royalty maximum; however the amount of any such increase as a 
percentage of the royalty maximum shall in no event exceed the percentage 
increase in the Consumer Price Index during the period under review. 

(b) Digtrat Aupio RecorpinG Mepia.—The royalty payment due under 
section 1003 for each digital audio recording medium imported into and distrib- 
uted in the United States, or manufactured and distributed in the United States, 
shall be 3 percent of the transfer price. Only the first person to manufacture and 
distribute or import and distribute such medium shall be required to pay the 
royalty with respect to such medium. 


§1005 - Deposit of royalty payments and deduction of expenses’ 


The Register of Copyrights shall receive all royalty payments deposited under 
this chapter and, after deducting the reasonable costs incurred by the Copyright 
Office under this chapter, shall deposit the balance in the Treasury of the United 
States as offsetting receipts, in such manner as the Secretary of the Treasury di- 
rects. All funds held by the Secretary of the Treasury shall be invested in interest- 
bearing United States securities for later distribution with interest under section 
1007. The Register may, in the Register’s discretion, 4 years after the close of any 
calendar year, close out the royalty payments account for that calendar year, and 
may treat any funds remaining in such account and any subsequent deposits that 
would otherwise be attributable to that calendar year as attributable to the suc- 
ceeding calendar year. 


§1006 - Entitlement to royalty payments* 
(a) INTERESTED CopyRIGHT PartiEs.—The royalty payments deposited 


pursuant to section 1005 shall, in accordance with the procedures specified in 
section 1007, be distributed to any interested copyright party — 
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(1) whose musical work or sound recording has been — 

(A) embodied in a digital musical recording or an analog musical record- 
ing lawfully made under this title that has been distributed, and 

(B) distributed in the form of digital musical recordings or analog musi- 
cal recordings or disseminated to the public in transmissions, during the 
period to which such payments pertain; and 

(2) who has filed a claim under section 1007. 

(b) ALLOCATION OF RoYALTy PAYMENTS TO Groups. — The royalty payments 
shall be divided into 2 funds as follows: 

(1) THE SOUND RECORDINGS FUND.—66% percent of the royalty 
payments shall be allocated to the Sound Recordings Fund. 2% percent 
of the royalty payments allocated to the Sound Recordings Fund shall be 
placed in an escrow account managed by an independent administrator 
jointly appointed by the interested copyright parties described in section 
1001(7)(A) and the American Federation of Musicians (or any successor en- 
tity) to be distributed to nonfeatured musicians (whether or not members 
of the American Federation of Musicians or any successor entity) who have 
performed on sound recordings distributed in the United States. 1% percent 
of the royalty payments allocated to the Sound Recordings Fund shall be 
placed in an escrow account managed by an independent administrator 
jointly appointed by the interested copyright parties described in section 
1001(7)(A) and the American Federation of Television and Radio Artists (or 
any successor entity) to be distributed to nonfeatured vocalists (whether or 
not members of the American Federation of Television and Radio Artists 
or any successor entity) who have performed on sound recordings distrib- 
uted in the United States. 40 percent of the remaining royalty payments in 
the Sound Recordings Fund shall be distributed to the interested copyright 
parties described in section 1001(7)(C), and 60 percent of such remaining 
royalty payments shall be distributed to the interested copyright parties 
described in section 1001(7)(A). 

(2) THe MusicaL Works FunD. — 

(A) 33% percent of the royalty payments shall be allocated to the Musi- 
cal Works Fund for distribution to interested copyright parties described 

in section 1001(7)(B). 

(B)(i) Music publishers shall be entitled to 50 percent of the royalty pay- 
ments allocated to the Musical Works Fund. 
(ii) Writers shall be entitled to the other 50 percent of the royalty pay- 
ments allocated to the Musical Works Fund. 

(c) ALLOCATION OF ROYALTY PAYMENTS WITHIN Groups. — If all interested 
copyright parties within a group specified in subsection (b) do not agree on a 
voluntary proposal for the distribution of the royalty payments within each group, 
the Copyright Royalty Judges shall, pursuant to the procedures specified under 
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section 1007(c), allocate royalty payments under this section based on the extent 
to which, during the relevant period — 
(1) for the Sound Recordings Fund, each sound recording was distributed 
in the form of digital musical recordings or analog musical recordings; and 
(2) for the Musical Works Fund, each musical work was distributed in the 
form of digital musical recordings or analog musical recordings or dissemi- 
nated to the public in transmissions. 


§1007 - Procedures for distributing royalty payments? 


(a) FILING OF CLAIMS AND NEGOTIATIONS. — 

(1) FittnG oF cLaims.— During the first 2 months of each calendar year, 
every interested copyright party seeking to receive royalty payments to which 
such party is entitled under section 1006 shall file with the Copyright Royalty 
Judges a claim for payments collected during the preceding year in such form 
and manner as the Copyright Royalty Judges shall prescribe by regulation. 

(2) NecotratTions. — Notwithstanding any provision of the antitrust laws, 
for purposes of this section interested copyright parties within each group 
specified in section 1006(b) may agree among themselves to the proportionate 
division of royalty payments, may lump their claims together and file them 
jointly or as a single claim, or may designate a common agent, including any 
organization described in section 1001(7)(D), to negotiate or receive payment 
on their behalf; except that no agreement under this subsection may modify 
the allocation of royalties specified in section 1006(b). 

(b) DisTRIBUTION OF PAYMENTS IN THE ABSENCE OF A Dispute. — After 
the period established for the filing of claims under subsection (a), in each year, 
the Copyright Royalty Judges shall determine whether there exists a controversy 
concerning the distribution of royalty payments under section 1006(c). If the 
Copyright Royalty Judges determine that no such controversy exists, the Copy- 
right Royalty Judges shall, within 30 days after such determination, authorize the 
distribution of the royalty payments as set forth in the agreements regarding the 
distribution of royalty payments entered into pursuant to subsection (a). The 
Librarian of Congress shall, before such royalty payments are distributed, deduct 
the reasonable administrative costs incurred under this section. 

(c) RESOLUTION oF DispuTEs.—If the Copyright Royalty Judges find the 
existence of a controversy, the Copyright Royalty Judges shall, pursuant to chapter 
8 of this title, conduct a proceeding to determine the distribution of royalty pay- 
ments. During the pendency of such a proceeding, the Copyright Royalty Judges 
shall withhold from distribution an amount sufficient to satisfy all claims with 
respect to which a controversy exists, but shall, to the extent feasible, authorize 
the distribution of any amounts that are not in controversy. The Librarian of 
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Congress shall, before such royalty payments are distributed, deduct the reason- 
able administrative costs incurred under this section. 


SUBCHAPTER D — PROHIBITION ON CERTAIN INFRINGEMENT 
ACTIONS, REMEDIES, AND ARBITRATION 


§1008 - Prohibition on certain infringement actions 


No action may be brought under this title alleging infringement of copyright 
based on the manufacture, importation, or distribution of a digital audio record- 
ing device, a digital audio recording medium, an analog recording device, or an 
analog recording medium, or based on the noncommercial use by a consumer of 
such a device or medium for making digital musical recordings or analog musi- 
cal recordings. 


§1009 - Civil remedies 


(a) Crvizt Actions. — Any interested copyright party injured by a violation 
of section 1002 or 1003 may bring a civil action in an appropriate United States 
district court against any person for such violation. 

(b) OTHER Crvit Actions. — Any person injured by a violation of this chapter 
may bring a civil action in an appropriate United States district court for actual 
damages incurred as a result of such violation. 

(c) Powers OF THE Court. —In an action brought under subsection (a), the 
court — 

(1) may grant temporary and permanent injunctions on such terms as it 
deems reasonable to prevent or restrain such violation; 

(2) in the case of a violation of section 1002, or in the case of an injury re- 
sulting from a failure to make royalty payments required by section 1003, shall 
award damages under subsection (d); 

(3) in its discretion may allow the recovery of costs by or against any party 
other than the United States or an officer thereof; and 

(4) in its discretion may award a reasonable attorney’s fee to the prevailing 
party. 

(d) AWARD OF DAMAGES. — 

(1) DAMAGES FOR SECTION 1002 OR 1003 VIOLATIONS. — 

(A) ACTUAL DAMAGES. — 
(i) In an action brought under subsection (a), if the court finds that a 
violation of section 1002 or 1003 has occurred, the court shall award to 
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the complaining party its actual damages if the complaining party elects 
such damages at any time before final judgment is entered. 

(ii) In the case of section 1003, actual damages shall constitute the 
royalty payments that should have been paid under section 1004 and 
deposited under section 1005. In such a case, the court, in its discretion, 
may award an additional amount of not to exceed 50 percent of the 
actual damages. 

(B) STATUTORY DAMAGES FOR SECTION 1002 VIOLATIONS. — 

(i) Device. —A complaining party may recover an award of statutory 
damages for each violation of section 1002(a) or (c) in the sum of not 
more than $2,500 per device involved in such violation or per device on 
which a service prohibited by section 1002(c) has been performed, as the 
court considers just. 

(ii) DIGITAL MUSICAL RECORDING.—A complaining party may 
recover an award of statutory damages for each violation of section 
1002(d) in the sum of not more than $25 per digital musical recording 
involved in such violation, as the court considers just. 

(iii) TRANSMISSION. —A complaining party may recover an award 
of damages for each transmission or communication that violates 
section 1002(e) in the sum of not more than $10,000, as the court 
considers just. 

(2) REPEATED VIOLATIONS. — In any case in which the court finds that a 
person has violated section 1002 or 1003 within 3 years after a final judgment 
against that person for another such violation was entered, the court may 
increase the award of damages to not more than double the amounts that 
would otherwise be awarded under paragraph (1), as the court considers just. 

(3) INNOCENT VIOLATIONS OF SECTION 1002. — The court in its discretion 
may reduce the total award of damages against a person violating section 1002 
to a sum of not less than $250 in any case in which the court finds that the 
violator was not aware and had no reason to believe that its acts constituted a 
violation of section 1002. 

(e) PAYMENT OF DaMaces.—Any award of damages under subsection (d) 
shall be deposited with the Register pursuant to section 1005 for distribution to 
interested copyright parties as though such funds were royalty payments made 
pursuant to section 1003. 

(f) IMPOUNDING OF ARTICLES. —At any time while an action under subsec- 
tion (a) is pending, the court may order the impounding, on such terms as it 
deems reasonable, of any digital audio recording device, digital musical recording, 
or device specified in section 1002(c) that is in the custody or control of the al- 
leged violator and that the court has reasonable cause to believe does not comply 
with, or was involved in a violation of, section 1002. 
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(g) REMEDIAL MODIFICATION AND DESTRUCTION OF ARTICLES. — In an ac- 
tion brought under subsection (a), the court may, as part of a final judgment or 
decree finding a violation of section 1002, order the remedial modification or the 
destruction of any digital audio recording device, digital musical recording, or 
device specified in section 1002(c) that — 

(1) does not comply with, or was involved in a violation of, section 1002, and 
(2) is in the custody or control of the violator or has been impounded under 
subsection (f). 


§1010 - Determination of certain disputes® 


(a) Scope OF DETERMINATION. — Before the date of first distribution in the 
United States of a digital audio recording device or a digital audio interface de- 
vice, any party manufacturing, importing, or distributing such device, and any 
interested copyright party may mutually agree to petition the Copyright Royalty 
Judges to determine whether such device is subject to section 1002, or the basis 
on which royalty payments for such device are to be made under section 1003. 

(b) INITIATION OF PROCEEDINGS.—The parties under subsection (a) shall 
file the petition with the Copyright Royalty Judges requesting the commence- 
ment of a proceeding. Within 2 weeks after receiving such a petition, the Chief 
Copyright Royalty Judge shall cause notice to be published in the Federal Regis- 
ter of the initiation of the proceeding. 

(c) Stay OF JUDICIAL PROCEEDINGS. — Any civil action brought under sec- 
tion 1009 against a party to a proceeding under this section shall, on applica- 
tion of one of the parties to the proceeding, be stayed until completion of the 
proceeding. 

(d) ProceEpDING.— The Copyright Royalty Judges shall conduct a proceed- 
ing with respect to the matter concerned, in accordance with such procedures 
as the Copyright Royalty Judges may adopt. The Copyright Royalty Judges shall 
act on the basis of a fully documented written record. Any party to the proceed- 
ing may submit relevant information and proposals to the Copyright Royalty 
Judges. The parties to the proceeding shall each bear their respective costs of 
participation. 

(e) Jupictat Review. — Any determination of the Copyright Royalty Judges 
under subsection (d) may be appealed, by a party to the proceeding, in accor- 
dance with section 803(d) of this title. The pendency of an appeal under this 
subsection shall not stay the determination of the Copyright Royalty Judges. If 
the court modifies the determination of the Copyright Royalty Judges, the court 
shall have jurisdiction to enter its own decision in accordance with its final judg- 
ment. The court may further vacate the determination of the Copyright Royalty 
Judges and remand the case for proceedings as provided in this section. 


284 Copyright Law of the United States 


Digital Audio Recording Devices and Media NOTES 


Chapteri1o - Notes 


1. The Audio Home Recording Act of 1992 added chapter 10, entitled “Digital Audio Record- 
ing Devices and Media,” to Title 17. Pub. L. No. 102-563, 106 Stat. 4237. 

2. The Copyright Royalty Tribunal Reform Act of 1993 amended section 1004(a)(3) by 
substituting “Librarian of Congress” in lieu of “Copyright Royalty Tribunal,” where appro- 
priate. Pub. L. No. 103-198, 107 Stat. 2304, 2312. 

The Copyright Royalty and Distribution Reform Act of 2004 amended paragraph 
1004(a)(3) by substituting “Copyright Royalty Judges” in lieu of “Librarian of Congress,” 
wherever it appeared. Pub. L. No. 108-419, 118 Stat. 23.41, 2368. 

3. The Copyright Royalty Tribunal Reform Act of 1993 amended section 1005 by striking 
the last sentence, which began “The Register shall submit to the Copyright Royalty Tribunal.” 
Pub. L. No. 103-198, 107 Stat. 2304, 2312. 

4. The Copyright Royalty Tribunal Reform Act of 1993 amended section 1006(c) by sub- 
stituting “Librarian of Congress” in lieu of “Copyright Royalty Tribunal,” where appropriate. 
Pub. L. No. 103-198, 107 Stat. 2304, 2312. In 1997, section 1006(b)(1) was amended to insert 

“Federation of Television” in lieu of “Federation Television” wherever it appeared. Pub. L. No. 
105-80, 111 Stat. 1529, 1535. 

The Copyright Royalty and Distribution Reform Act of 2004 amended subsection 1006(c) 
by substituting “Copyright Royalty Judges” for “Librarian of Congress shall convene a copy- 
right arbitration royalty panel which” in matter preceding paragraph (1). Pub. L. No. 108-419, 
118 Stat. 2341, 2368. 

5. The Copyright Royalty Tribunal Reform Act of 1993 amended section 1007 by substi- 
tuting “Librarian of Congress” in lieu of “Copyright Royalty Tribunal” or “Tribunal,” where 
appropriate, by amending the first sentence in subsection (c) and by inserting “the reason- 
able administrative costs incurred by the Librarian” in the last sentence of subsection (c), 
in lieu of “its reasonable administrative costs.” Pub. L. No. 103-198, 107 Stat. 2304, 2312. 

In 1997, section 1007 was amended, in subsection (a)(1), by inserting “calendar year 1992” 
in lieu of “the calendar year in which this chapter takes effect” and, in subsection (b), by 
inserting “1992” in lieu of “the year in which this section takes effect,” and also in subsection 
(b), by inserting “After” in lieu of “Within 30 days after.” Pub. L. No. 105-80, 111 Stat. 1529, 
1534 and 1535. 

The Copyright Royalty and Distribution Reform Act of 2004 Act amended para- 
graph 1007(a)(1) and subsections (b) and (c) in their entirety. Pub. L. No. 108-419, 118 Stat. 
2341, 2368. 

In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
subsections 1007(b) and (c) by making technical and conforming amendments to correct 
references to the Copyright Royalty Board and deleting “Librarian of Congress,” where ap- 
propriate. Pub. L. No. 109-303, 120 Stat. 1478, 1483. 

6. The Copyright Royalty Tribunal Reform Act of 1993 amended section 1010 by substi- 
tuting “Librarian of Congress” in lieu of “Copyright Royalty Tribunal” or “Tribunal,” where 
appropriate, and by inserting “Librarian’s” in lieu of “its.” Pub. L. No. 103-198, 107 Stat. 2304, 
2312. That Act, which established copyright arbitration royalty panels, states that “[a]ll roy- 
alty rates and all determinations with respect to the proportionate division of compulsory 
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license fees among copyright claimants, whether made by the Copyright Royalty Tribunal, 
or by voluntary agreement, before the effective date set forth in subsection (a) [December 
17, 1993] shall remain in effect until modified by voluntary agreement or pursuant to the 
amendments made by this Act.” Pub. L. No. 103-198, 107 Stat. 2304, 2313. 

The Copyright Royalty and Distribution Reform Act of 2004 Act amended section 1010 
in its entirety. Pub. L. No. 108-419, 118 Stat. 2341, 2368. 
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§1101 Sound Recordings and Music Videos 


§1101 - Unauthorized fixation and trafficking in sound recordings 
and music videos 


(a) UNAUTHORIZED Acts.— Anyone who, without the consent of the per- 
former or performers involved — 
(1) fixes the sounds or sounds and images of a live musical performance 
in a copy or phonorecord, or reproduces copies or phonorecords of such a 
performance from an unauthorized fixation, 
(2) transmits or otherwise communicates to the public the sounds or sounds 
and images of a live musical performance, or 
(3) distributes or offers to distribute, sells or offers to sell, rents or offers to 
rent, or traffics in any copy or phonorecord fixed as described in paragraph (1), 
regardless of whether the fixations occurred in the United States, 
shall be subject to the remedies provided in sections 502 through 505, to the same 
extent as an infringer of copyright. 
(b) DEFINITION. —In this section, the term “traffic” has the same meaning as 
in section 2320(e) of title 18.” 
(c) APPLICABILITY. — This section shall apply to any act or acts that occur on 
or after the date of the enactment of the Uruguay Round Agreements Act. 
(d) Stare Law Not PREEMPTED. — Nothing in this section may be construed 
to annul or limit any rights or remedies under the common law or statutes of 
any State. 


Chapter1i - Notes 


1. In 1994, the Uruguay Round Agreements Act added chapter 11, entitled “Sound Recordings 
and Music Videos,” to Title 17. Pub. L. No. 103-465, 108 Stat. 4809, 4974. 

2. The Protecting American Goods and Services Act of 2005 amended the definition of 
“traffic” in section 1101(b) of Title 17 to incorporate by reference the definition of traffic in 
subsection 2320(e)(2) of title 18. Pub. L. No. 109-181, 120 Stat. 285, 288. But the definition 
is no longer contained in subsection 2320(e)(2) of Title 18 because the National Defense 
Authorization Act for Fiscal Year 2012, Pub. L. No. 112-81, 125 Stat. 1298, 1499, moved it to 
subsection 2320(f)(5) of Title 18 which states: “the term ‘traffic means to transport, trans- 
fer, or otherwise dispose of, to another, for purposes of commercial advantage or private 
financial gain, or to make, import, export, obtain control of, or possess, with intent to so 
transport, transfer, or otherwise dispose of.” The definition in section 2320(f)(5) is the same 
as it was in section 2320(e)(2). 
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§1201 Copyright Protection and Management Systems 


§1201 - Circumvention of copyright protection systems” 


(a) VIOLATIONS REGARDING CIRCUMVENTION OF TECHNOLOGICAL MEa- 
SURES. —(1)(A) No person shall circumvent a technological measure that effec- 
tively controls access to a work protected under this title. The prohibition con- 
tained in the preceding sentence shall take effect at the end of the 2-year period 
beginning on the date of the enactment of this chapter. 

(B) The prohibition contained in subparagraph (A) shall not apply to 
persons who are users of a copyrighted work which is in a particular class 
of works, if such persons are, or are likely to be in the succeeding 3-year 
period, adversely affected by virtue of such prohibition in their ability to 
make noninfringing uses of that particular class of works under this title, 
as determined under subparagraph (C). 

(C) During the 2-year period described in subparagraph (A), and during 
each succeeding 3-year period, the Librarian of Congress, upon the recom- 
mendation of the Register of Copyrights, who shall consult with the As- 
sistant Secretary for Communications and Information of the Department 
of Commerce and report and comment on his or her views in making such 
recommendation, shall make the determination in a rulemaking proceed- 
ing for purposes of subparagraph (B) of whether persons who are users of a 
copyrighted work are, or are likely to be in the succeeding 3-year period, ad- 
versely affected by the prohibition under subparagraph (A) in their ability to 
make noninfringing uses under this title of a particular class of copyrighted 
works. In conducting such rulemaking, the Librarian shall examine — 

(i) the availability for use of copyrighted works; 

(ii) the availability for use of works for nonprofit archival, preserva- 
tion, and educational purposes; 

(iii) the impact that the prohibition on the circumvention of techno- 
logical measures applied to copyrighted works has on criticism, com- 
ment, news reporting, teaching, scholarship, or research; 

(iv) the effect of circumvention of technological measures on the 
market for or value of copyrighted works; and 

(v) such other factors as the Librarian considers appropriate. 

(D) The Librarian shall publish any class of copyrighted works for which 
the Librarian has determined, pursuant to the rulemaking conducted under 
subparagraph (C), that noninfringing uses by persons who are users of a 
copyrighted work are, or are likely to be, adversely affected, and the pro- 
hibition contained in subparagraph (A) shall not apply to such users with 
respect to such class of works for the ensuing 3-year period. 

(E) Neither the exception under subparagraph (B) from the applicability 
of the prohibition contained in subparagraph (A), nor any determination 
made in a rulemaking conducted under subparagraph (C), may be used as 
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a defense in any action to enforce any provision of this title other than this 

paragraph. 

(2) No person shall manufacture, import, offer to the public, provide, or 
otherwise traffic in any technology, product, service, device, component, or 
part thereof, that — 

(A) is primarily designed or produced for the purpose of circumventing 
a technological measure that effectively controls access to a work protected 
under this title; 

(B) has only limited commercially significant purpose or use other than 
to circumvent a technological measure that effectively controls access to a 
work protected under this title; or 

(C) is marketed by that person or another acting in concert with that 
person with that person’s knowledge for use in circumventing a techno- 
logical measure that effectively controls access to a work protected under 
this title. 

(3) As used in this subsection — 

(A) to “circumvent a technological measure” means to descramble a 
scrambled work, to decrypt an encrypted work, or otherwise to avoid, by- 
pass, remove, deactivate, or impair a technological measure, without the 
authority of the copyright owner; and 

(B) a technological measure “effectively controls access to a work” if the 
measure, in the ordinary course of its operation, requires the application 
of information, or a process or a treatment, with the authority of the copy- 
right owner, to gain access to the work. 

(b) ADDITIONAL VIOLATIONS. — (1) No person shall manufacture, import, of- 
fer to the public, provide, or otherwise traffic in any technology, product, service, 
device, component, or part thereof, that — 

(A) is primarily designed or produced for the purpose of circumventing 
protection afforded by a technological measure that effectively protects a 
right of a copyright owner under this title in a work or a portion thereof; 

(B) has only limited commercially significant purpose or use other than 
to circumvent protection afforded by a technological measure that effec- 
tively protects a right of a copyright owner under this title in a work or a 
portion thereof; or 

(C) is marketed by that person or another acting in concert with that 
person with that person’s knowledge for use in circumventing protection 
afforded by a technological measure that effectively protects a right of a 
copyright owner under this title in a work or a portion thereof. 

(2) As used in this subsection — 

(A) to “circumvent protection afforded by a technological measure” 
means avoiding, bypassing, removing, deactivating, or otherwise impair- 
ing a technological measure; and 
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(B) a technological measure “effectively protects a right of a copyright 
owner under this title” if the measure, in the ordinary course of its operation, 
prevents, restricts, or otherwise limits the exercise of a right of a copyright 
owner under this title. 

(c) OTHER Ricuts, Etc., Not AFFECTED. — (1) Nothing in this section shall 
affect rights, remedies, limitations, or defenses to copyright infringement, includ- 
ing fair use, under this title. 

(2) Nothing in this section shall enlarge or diminish vicarious or contribu- 
tory liability for copyright infringement in connection with any technology, 
product, service, device, component, or part thereof. 

(3) Nothing in this section shall require that the design of, or design and 
selection of parts and components for, a consumer electronics, telecommunica- 
tions, or computing product provide for a response to any particular techno- 
logical measure, so long as such part or component, or the product in which 
such part or component is integrated, does not otherwise fall within the pro- 
hibitions of subsection (a)(2) or (b)(a). 

(4) Nothing in this section shall enlarge or diminish any rights of free speech 
or the press for activities using consumer electronics, telecommunications, or 
computing products. 

(d) EXEMPTION FOR NONPROFIT LIBRARIES, ARCHIVES, AND EDUCATION- 
AL InstrITUTIONS.— (1) A nonprofit library, archives, or educational institution 
which gains access to a commercially exploited copyrighted work solely in order 
to make a good faith determination of whether to acquire a copy of that work 
for the sole purpose of engaging in conduct permitted under this title shall not 
be in violation of subsection (a)(1)(A). A copy of a work to which access has been 
gained under this paragraph — 

(A) may not be retained longer than necessary to make such good faith 
determination; and 

(B) may not be used for any other purpose. 

(2) The exemption made available under paragraph (1) shall only apply 
with respect to a work when an identical copy of that work is not reasonably 
available in another form. 

(3) A nonprofit library, archives, or educational institution that willfully 
for the purpose of commercial advantage or financial gain violates para- 
graph (1)— 

(A) shall, for the first offense, be subject to the civil remedies under sec- 
tion 1203; and 

(B) shall, for repeated or subsequent offenses, in addition to the civil reme- 
dies under section 1203, forfeit the exemption provided under paragraph (1). 
(4) This subsection may not be used as a defense to a claim under subsec- 

tion (a)(2) or (b), nor may this subsection permit a nonprofit library, archives, 

or educational institution to manufacture, import, offer to the public, provide, 
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or otherwise traffic in any technology, product, service, component, or part 

thereof, which circumvents a technological measure. 

(5) In order for a library or archives to qualify for the exemption under this 
subsection, the collections of that library or archives shall be— 

(A) open to the public; or 

(B) available not only to researchers affiliated with the library or archives 
or with the institution of which it is a part, but also to other persons doing 
research in a specialized field. 

(e) Law ENFORCEMENT, INTELLIGENCE, AND OTHER GOVERNMENT 
Activities. — This section does not prohibit any lawfully authorized investiga- 
tive, protective, information security, or intelligence activity of an officer, agent, 
or employee of the United States, a State, or a political subdivision of a State, or a 
person acting pursuant to a contract with the United States, a State, or a political 
subdivision of a State. For purposes of this subsection, the term “information 
security” means activities carried out in order to identify and address the vul- 
nerabilities of a government computer, computer system, or computer network. 

(f) REVERSE ENGINEERING.— (1) Notwithstanding the provisions of sub- 
section (a)(1)(A), a person who has lawfully obtained the right to use a copy of 
a computer program may circumvent a technological measure that effectively 
controls access to a particular portion of that program for the sole purpose of 
identifying and analyzing those elements of the program that are necessary to 
achieve interoperability of an independently created computer program with 
other programs, and that have not previously been readily available to the person 
engaging in the circumvention, to the extent any such acts of identification and 
analysis do not constitute infringement under this title. 

(2) Notwithstanding the provisions of subsections (a)(2) and (b), a person may 
develop and employ technological means to circumvent a technological measure, 
or to circumvent protection afforded by a technological measure, in order to 
enable the identification and analysis under paragraph (1), or for the purpose of 
enabling interoperability of an independently created computer program with 
other programs, if such means are necessary to achieve such interoperability, to 
the extent that doing so does not constitute infringement under this title. 

(3) The information acquired through the acts permitted under paragraph 
(1), and the means permitted under paragraph (2), may be made available to 
others if the person referred to in paragraph (1) or (2), as the case may be, pro- 
vides such information or means solely for the purpose of enabling interoper- 
ability of an independently created computer program with other programs, 
and to the extent that doing so does not constitute infringement under this 
title or violate applicable law other than this section. 

(4) For purposes of this subsection, the term “interoperability” means the 
ability of computer programs to exchange information, and of such programs 
mutually to use the information which has been exchanged. 
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(g) ENCRYPTION RESEARCH. — 

(1) DeFrnitions. — For purposes of this subsection — 

(A) the term “encryption research” means activities necessary to identify 
and analyze flaws and vulnerabilities of encryption technologies applied to 
copyrighted works, if these activities are conducted to advance the state of 
knowledge in the field of encryption technology or to assist in the develop- 
ment of encryption products; and 

(B) the term “encryption technology” means the scrambling and de- 
scrambling of information using mathematical formulas or algorithms. 
(2) PERMISSIBLE ACTS OF ENCRYPTION RESEARCH. — Notwithstanding 

the provisions of subsection (a)(1)(A), it is not a violation of that subsection 
for a person to circumvent a technological measure as applied to a copy, pho- 
norecord, performance, or display of a published work in the course of an act 
of good faith encryption research if— 

(A) the person lawfully obtained the encrypted copy, phonorecord, per- 
formance, or display of the published work; 

(B) such act is necessary to conduct such encryption research; 

(C) the person made a good faith effort to obtain authorization before 
the circumvention; and 

(D) such act does not constitute infringement under this title or a vio- 
lation of applicable law other than this section, including section 1030 of 
title 18 and those provisions of title 18 amended by the Computer Fraud 
and Abuse Act of 1986. 

(3) FACTORS IN DETERMINING EXEMPTION. —In determining whether a 
person qualifies for the exemption under paragraph (2), the factors to be con- 
sidered shall include — 

(A) whether the information derived from the encryption research 
was disseminated, and if so, whether it was disseminated in a manner 
reasonably calculated to advance the state of knowledge or development 
of encryption technology, versus whether it was disseminated in a 
manner that facilitates infringement under this title or a violation of 
applicable law other than this section, including a violation of privacy 
or breach of security; 

(B) whether the person is engaged in a legitimate course of study, is em- 
ployed, or is appropriately trained or experienced, in the field of encryption 
technology; and 

(C) whether the person provides the copyright owner of the work to 
which the technological measure is applied with notice of the findings and 
documentation of the research, and the time when such notice is provided. 
(4) UsE OF TECHNOLOGICAL MEANS FOR RESEARCH ACTIVITIES. — Not- 

withstanding the provisions of subsection (a)(2), it is not a violation of that 
subsection for a person to — 
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(A) develop and employ technological means to circumvent a techno- 
logical measure for the sole purpose of that person performing the acts of 
good faith encryption research described in paragraph (2); and 

(B) provide the technological means to another person with whom he 
or she is working collaboratively for the purpose of conducting the acts of 
good faith encryption research described in paragraph (2) or for the pur- 
pose of having that other person verify his or her acts of good faith encryp- 
tion research described in paragraph (2). 

(5) REPORT TO ConGress. — Not later than 1 year after the date of the en- 
actment of this chapter, the Register of Copyrights and the Assistant Secretary 
for Communications and Information of the Department of Commerce shall 
jointly report to the Congress on the effect this subsection has had on — 

(A) encryption research and the development of encryption technology; 

(B) the adequacy and effectiveness of technological measures designed 
to protect copyrighted works; and 

(C) protection of copyright owners against the unauthorized access to 
their encrypted copyrighted works. 

The report shall include legislative recommendations, if any. 

(h) Exceptions REGARDING Minors. — In applying subsection (a) to a com- 
ponent or part, the court may consider the necessity for its intended and actual 
incorporation in a technology, product, service, or device, which — 

(1) does not itself violate the provisions of this title; and 

(2) has the sole purpose to prevent the access of minors to material on the 
Internet. 

(i) PROTECTION OF PERSONALLY IDENTIFYING INFORMATION. — 

(1) CIRCUMVENTION PERMITTED. — Notwithstanding the provisions of 
subsection (a)(1)(A), it is not a violation of that subsection for a person to 
circumvent a technological measure that effectively controls access to a work 
protected under this title, if— 

(A) the technological measure, or the work it protects, contains the ca- 
pability of collecting or disseminating personally identifying information 
reflecting the online activities of a natural person who seeks to gain access 
to the work protected; 

(B) in the normal course of its operation, the technological measure, or 
the work it protects, collects or disseminates personally identifying infor- 
mation about the person who seeks to gain access to the work protected, 
without providing conspicuous notice of such collection or dissemination 
to such person, and without providing such person with the capability to 
prevent or restrict such collection or dissemination; 

(C) the act of circumvention has the sole effect of identifying and dis- 
abling the capability described in subparagraph (A), and has no other effect 
on the ability of any person to gain access to any work; and 
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(D) the act of circumvention is carried out solely for the purpose of pre- 
venting the collection or dissemination of personally identifying informa- 
tion about a natural person who seeks to gain access to the work protected, 
and is not in violation of any other law. 

(2) INAPPLICABILITY TO CERTAIN TECHNOLOGICAL MEASURES. — 

This subsection does not apply to a technological measure, or a work it pro- 
tects, that does not collect or disseminate personally identifying information 
and that is disclosed to a user as not having or using such capability. 

(j) SECURITY TESTING. — 

(1) DEFINITION. — For purposes of this subsection, the term “security test- 
ing” means accessing a computer, computer system, or computer network, 
solely for the purpose of good faith testing, investigating, or correcting, a se- 
curity flaw or vulnerability, with the authorization of the owner or operator 
of such computer, computer system, or computer network. 

(2) PERMISSIBLE ACTS OF SECURITY TESTING. — Notwithstanding the pro- 
visions of subsection (a)(1)(A), it is not a violation of that subsection for a 
person to engage in an act of security testing, if such act does not consti- 
tute infringement under this title or a violation of applicable law other than 
this section, including section 1030 of title 18 and those provisions of title 18 
amended by the Computer Fraud and Abuse Act of 1986. 

(3) FACTORS IN DETERMINING EXEMPTION. — In determining whether a 
person qualifies for the exemption under paragraph (2), the factors to be con- 
sidered shall include— 

(A) whether the information derived from the security testing was used 
solely to promote the security of the owner or operator of such computer, 
computer system or computer network, or shared directly with the devel- 
oper of such computer, computer system, or computer network; and 

(B) whether the information derived from the security testing was used 
or maintained in a manner that does not facilitate infringement under this 
title or a violation of applicable law other than this section, including a 
violation of privacy or breach of security. 

(4) UsE OF TECHNOLOGICAL MEANS FOR SECURITY TESTING. — Notwith- 
standing the provisions of subsection (a)(2), it is not a violation of that sub- 
section for a person to develop, produce, distribute or employ technological 
means for the sole purpose of performing the acts of security testing described 
in subsection (2), provided such technological means does not otherwise vio- 
late section (a)(2). 

(k) CERTAIN ANALOG DEVICES AND CERTAIN TECHNOLOGICAL MEASURES. — 

(1) CERTAIN ANALOG DEVICES. — 

(A) Effective 18 months after the date of the enactment of this chapter, 
no person shall manufacture, import, offer to the public, provide or oth- 
erwise traffic in any— 
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(i) VHS format analog video cassette recorder unless such recorder 
conforms to the automatic gain control copy control technology; 

(ii) 8mm format analog video cassette camcorder unless such cam- 
corder conforms to the automatic gain control technology; 

(iii) Beta format analog video cassette recorder, unless such recorder 
conforms to the automatic gain control copy control technology, except 
that this requirement shall not apply until there are 1,000 Beta format 
analog video cassette recorders sold in the United States in any one cal- 
endar year after the date of the enactment of this chapter; 

(iv) 8mm format analog video cassette recorder that is not an analog 
video cassette camcorder, unless such recorder conforms to the automatic 
gain control copy control technology, except that this requirement shall 
not apply until there are 20,000 such recorders sold in the United States in 
any one calendar year after the date of the enactment of this chapter; or 

(v) analog video cassette recorder that records using an NTSC format 
video input and that is not otherwise covered under clauses (i) through 
(iv), unless such device conforms to the automatic gain control copy 
control technology. 

(B) Effective on the date of the enactment of this chapter, no person shall 
manufacture, import, offer to the public, provide or otherwise traffic in— 

(i) any VHS format analog video cassette recorder or any 8mm format 
analog video cassette recorder if the design of the model of such recorder 
has been modified after such date of enactment so that a model of re- 
corder that previously conformed to the automatic gain control copy 
control technology no longer conforms to such technology; or 

(ii) any VHS format analog video cassette recorder, or any 8mm for- 
mat analog video cassette recorder that is not an 8mm analog video 
cassette camcorder, if the design of the model of such recorder has been 
modified after such date of enactment so that a model of recorder that 
previously conformed to the four-line colorstripe copy control technol- 
ogy no longer conforms to such technology. 

Manufacturers that have not previously manufactured or sold a VHS for- 
mat analog video cassette recorder, or an 8mm format analog cassette 

recorder, shall be required to conform to the four-line colorstripe copy 

control technology in the initial model of any such recorder manufactured 

after the date of the enactment of this chapter, and thereafter to continue 

conforming to the four-line colorstripe copy control technology. For pur- 
poses of this subparagraph, an analog video cassette recorder “conforms to” 
the four-line colorstripe copy control technology if it records a signal that, 
when played back by the playback function of that recorder in the normal 

viewing mode, exhibits, on a reference display device, a display containing 

distracting visible lines through portions of the viewable picture. 
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(2) CERTAIN ENCODING RESTRICTIONS. — No person shall apply the auto- 
matic gain control copy control technology or colorstripe copy control tech- 
nology to prevent or limit consumer copying except such copying — 

(A) of a single transmission, or specified group of transmissions, of live 
events or of audiovisual works for which a member of the public has ex- 
ercised choice in selecting the transmissions, including the content of the 
transmissions or the time of receipt of such transmissions, or both, and as 
to which such member is charged a separate fee for each such transmission 
or specified group of transmissions; 

(B) from a copy of a transmission of a live event or an audiovisual work 
if such transmission is provided by a channel or service where payment is 
made by a member of the public for such channel or service in the form 
of a subscription fee that entitles the member of the public to receive all of 
the programming contained in such channel or service; 

(C) from a physical medium containing one or more prerecorded au- 
diovisual works; or 

(D) from a copy of a transmission described in subparagraph (A) or from 
a copy made from a physical medium described in subparagraph (C). 

In the event that a transmission meets both the conditions set forth in sub- 
paragraph (A) and those set forth in subparagraph (B), the transmission shall be 
treated as a transmission described in subparagraph (A). 

(3) INAPPLICABILITY. — This subsection shall not — 

(A) require any analog video cassette camcorder to conform to the auto- 
matic gain control copy control technology with respect to any video signal 
received through a camera lens; 

(B) apply to the manufacture, importation, offer for sale, provision of, or 
other trafficking in, any professional analog video cassette recorder; or 

(C) apply to the offer for sale or provision of, or other trafficking in, 
any previously owned analog video cassette recorder, if such recorder was 
legally manufactured and sold when new and not subsequently modified 
in violation of paragraph (1)(B). 

(4) DeFInitrIons. — For purposes of this subsection: 

(A) An “analog video cassette recorder” means a device that records, or a de- 
vice that includes a function that records, on electromagnetic tape in an analog 
format the electronic impulses produced by the video and audio portions of a 
television program, motion picture, or other form of audiovisual work. 

(B) An “analog video cassette camcorder” means an analog video cassette 
recorder that contains a recording function that operates through a camera 
lens and through a video input that may be connected with a television or 
other video playback device. 

(C) An analog video cassette recorder “conforms” to the automatic gain 
control copy control technology if it — 
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(i) detects one or more of the elements of such technology and does 
not record the motion picture or transmission protected by such tech- 
nology; or 

(ii) records a signal that, when played back, exhibits a meaningfully 
distorted or degraded display. 

(D) The term “professional analog video cassette recorder” means an 
analog video cassette recorder that is designed, manufactured, marketed, 
and intended for use by a person who regularly employs such a device for 
a lawful business or industrial use, including making, performing, dis- 
playing, distributing, or transmitting copies of motion pictures on a com- 
mercial scale. 

(E) The terms “VHS format,’ “8mm format,’ “Beta format,” “automatic 


2 « 


gain control copy control technology,” “colorstripe copy control technol- 

ogy,” “four-line version of the colorstripe copy control technology,” and 

“NTSC” have the meanings that are commonly understood in the consumer 

electronics and motion picture industries as of the date of the enactment 

of this chapter. 

(5) VioLaTions. — Any violation of paragraph (1) of this subsection shall 
be treated as a violation of subsection (b)(1) of this section. Any violation of 
paragraph (2) of this subsection shall be deemed an “act of circumvention” for 


the purposes of section 1203(c)(3)(A) of this chapter. 


§1202 - Integrity of copyright management information’ 


(a) FALSE CopyRIGHT MANAGEMENT INFORMATION.—No person shall 
knowingly and with the intent to induce, enable, facilitate, or conceal infringe- 
ment— 

(1) provide copyright management information that is false, or 
(2) distribute or import for distribution copyright management informa- 
tion that is false. 

(b) REMOVAL OR ALTERATION OF COPYRIGHT MANAGEMENT INFORMATION. — 
No person shall, without the authority of the copyright owner or the law— 

(1) intentionally remove or alter any copyright management information, 

(2) distribute or import for distribution copyright management informa- 
tion knowing that the copyright management information has been removed 
or altered without authority of the copyright owner or the law, or 

(3) distribute, import for distribution, or publicly perform works, copies of 
works, or phonorecords, knowing that copyright management information has 
been removed or altered without authority of the copyright owner or the law, 
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knowing, or, with respect to civil remedies under section 1203, having reasonable 
grounds to know, that it will induce, enable, facilitate, or conceal an infringement 
of any right under this title. 

(c) DEFINITION. — As used in this section, the term “copyright management 
information” means any of the following information conveyed in connection 
with copies or phonorecords of a work or performances or displays of a work, 
including in digital form, except that such term does not include any personally 
identifying information about a user of a work or of a copy, phonorecord, per- 
formance, or display of a work: 

(1) The title and other information identifying the work, including the in- 
formation set forth on a notice of copyright. 

(2) The name of, and other identifying information about, the author of 
a work. 

(3) The name of, and other identifying information about, the copyright 
owner of the work, including the information set forth in a notice of copy- 
right. 

(4) With the exception of public performances of works by radio and televi- 
sion broadcast stations, the name of, and other identifying information about, 
a performer whose performance is fixed in a work other than an audiovisual 
work. 

(5) With the exception of public performances of works by radio and televi- 
sion broadcast stations, in the case of an audiovisual work, the name of, and 
other identifying information about, a writer, performer, or director who is 
credited in the audiovisual work. 

(6) Terms and conditions for use of the work. 

(7) Identifying numbers or symbols referring to such information or links 
to such information. 

(8) Such other information as the Register of Copyrights may prescribe by 
regulation, except that the Register of Copyrights may not require the provi- 
sion of any information concerning the user of a copyrighted work. 

(d) Law ENFORCEMENT, INTELLIGENCE, AND OTHER GOVERNMENT AC- 
TIVITIES. —This section does not prohibit any lawfully authorized investigative, 
protective, information security, or intelligence activity of an officer, agent, or 
employee of the United States, a State, or a political subdivision of a State, or a 
person acting pursuant to a contract with the United States, a State, or a political 
subdivision of a State. For purposes of this subsection, the term “information 
security” means activities carried out in order to identify and address the vul- 
nerabilities of a government computer, computer system, or computer network. 

(e) LrmrraTIONS ON LIABILITY. — 

(1) ANALOG TRANSMISSIONS. —In the case of an analog transmission, a 
person who is making transmissions in its capacity as a broadcast station, or 
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as a cable system, or someone who provides programming to such station or 
system, shall not be liable for a violation of subsection (b) if— 

(A) avoiding the activity that constitutes such violation is not technically 
feasible or would create an undue financial hardship on such person; and 

(B) such person did not intend, by engaging in such activity, to induce, 
enable, facilitate, or conceal infringement of a right under this title. 

(2) DIGITAL TRANSMISSIONS. — 

(A) If a digital transmission standard for the placement of copyright 
management information for a category of works is set in a voluntary, con- 
sensus standard-setting process involving a representative cross-section of 
broadcast stations or cable systems and copyright owners of a category of 
works that are intended for public performance by such stations or systems, 
a person identified in paragraph (1) shall not be liable for a violation of 
subsection (b) with respect to the particular copyright management infor- 
mation addressed by such standard if— 

(i) the placement of such information by someone other than such 
person is not in accordance with such standard; and 

(ii) the activity that constitutes such violation is not intended to induce, 
enable, facilitate, or conceal infringement of a right under this title. 

(B) Until a digital transmission standard has been set pursuant to sub- 
paragraph (A) with respect to the placement of copyright management in- 
formation for a category of works, a person identified in paragraph (1) shall 
not be liable for a violation of subsection (b) with respect to such copyright 
management information, if the activity that constitutes such violation is 
not intended to induce, enable, facilitate, or conceal infringement of a right 
under this title, and if— 

(i) the transmission of such information by such person would result 
in a perceptible visual or aural degradation of the digital signal; or 

(ii) the transmission of such information by such person would con- 
flict with — 

(I) an applicable government regulation relating to transmission 
of information in a digital signal; 

(II) an applicable industry-wide standard relating to the transmis- 
sion of information in a digital signal that was adopted by a voluntary 
consensus standards body prior to the effective date of this chapter; or 

(IH) an applicable industry-wide standard relating to the trans- 
mission of information in a digital signal that was adopted in a vol- 
untary, consensus standards-setting process open to participation by 
a representative cross-section of broadcast stations or cable systems 
and copyright owners of a category of works that are intended for 
public performance by such stations or systems. 

(3) DEFINITIONS. — As used in this subsection — 
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(A) the term “broadcast station” has the meaning given that term in sec- 
tion 3 of the Communications Act of 1934 (47 U.S.C. 153); and 

(B) the term “cable system” has the meaning given that term in section 
602 of the Communications Act of 1934 (47 U.S.C. 522). 


§1203 - Civil remedies* 


(a) Crvit Actions. — Any person injured by a violation of section 1201 or 
1202 may bring a civil action in an appropriate United States district court for 
such violation. 

(b) PowERs OF THE Court. — In an action brought under subsection (a), the 
court — 

(1) may grant temporary and permanent injunctions on such terms as it 
deems reasonable to prevent or restrain a violation, but in no event shall 
impose a prior restraint on free speech or the press protected under the ist 
amendment to the Constitution; 

(2) at any time while an action is pending, may order the impounding, on 
such terms as it deems reasonable, of any device or product that is in the cus- 
tody or control of the alleged violator and that the court has reasonable cause 
to believe was involved in a violation; 

(3) may award damages under subsection (c); 

(4) in its discretion may allow the recovery of costs by or against any party 
other than the United States or an officer thereof; 

(5) in its discretion may award reasonable attorney’s fees to the prevailing 
party; and 

(6) may, as part of a final judgment or decree finding a violation, order the 
remedial modification or the destruction of any device or product involved 
in the violation that is in the custody or control of the violator or has been 
impounded under paragraph (2). 

(c) AWARD OF DAMAGES. — 

(1) IN GENERAL. — Except as otherwise provided in this title, a person com- 
mitting a violation of section 1201 or 1202 is liable for either — 

(A) the actual damages and any additional profits of the violator, as pro- 
vided in paragraph (2), or 
(B) statutory damages, as provided in paragraph (3). 

(2) ACTUAL DAMAGES. — The court shall award to the complaining party 
the actual damages suffered by the party as a result of the violation, and any 
profits of the violator that are attributable to the violation and are not taken 
into account in computing the actual damages, if the complaining party elects 
such damages at any time before final judgment is entered. 
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(3) STATUTORY DAMAGES. —(A) At any time before final judgment is en- 
tered, a complaining party may elect to recover an award of statutory damages 
for each violation of section 1201 in the sum of not less than $200 or more 
than $2,500 per act of circumvention, device, product, component, offer, or 
performance of service, as the court considers just. 

(B) At any time before final judgment is entered, a complaining party 
may elect to recover an award of statutory damages for each violation of 
section 1202 in the sum of not less than $2,500 or more than $25,000. 

(4) REPEATED VIOLATIONS. —In any case in which the injured party sus- 
tains the burden of proving, and the court finds, that a person has violated sec- 
tion 1201 or 1202 within three years after a final judgment was entered against 
the person for another such violation, the court may increase the award of 
damages up to triple the amount that would otherwise be awarded, as the 
court considers just. 

(5) INNOCENT VIOLATIONS. — 

(A) IN GENERAL. — The court in its discretion may reduce or remit the 
total award of damages in any case in which the violator sustains the bur- 
den of proving, and the court finds, that the violator was not aware and 
had no reason to believe that its acts constituted a violation. 

(B) NONPROFIT LIBRARY, ARCHIVES, EDUCATIONAL INSTITUTIONS, OR 
PUBLIC BROADCASTING ENTITIES. — 

(i) DEFrnrTION. —In this subparagraph, the term “public broadcast- 
ing entity” has the meaning given such term under section 118(f). 

(ii) IN GENERAL. —In the case of a nonprofit library, archives, edu- 
cational institution, or public broadcasting entity, the court shall remit 
damages in any case in which the library, archives, educational institu- 
tion, or public broadcasting entity sustains the burden of proving, and 
the court finds, that the library, archives, educational institution, or pub- 
lic broadcasting entity was not aware and had no reason to believe that 
its acts constituted a violation. 


§1204 - Criminal offenses and penalties” 


(a) IN GENERAL. — Any person who violates section 1201 or 1202 willfully and 
for purposes of commercial advantage or private financial gain — 
(1) shall be fined not more than $500,000 or imprisoned for not more than 
5 years, or both, for the first offense; and 
(2) shall be fined not more than $1,000,000 or imprisoned for not more 
than 10 years, or both, for any subsequent offense. 
(b) Limr1TaTION FOR NONPROFIT LIBRARY, ARCHIVES, EDUCATIONAL 
INSTITUTION, OR PuBLic BROADCASTING ENTITY. — Subsection (a) shall not 
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apply to a nonprofit library, archives, educational institution, or public broad- 
casting entity (as defined under section 118(f)). 

(c) SraruTE oF Limitations. — No criminal proceeding shall be brought un- 
der this section unless such proceeding is commenced within five years after the 
cause of action arose. 


§1205 - Savings clause 


Nothing in this chapter abrogates, diminishes, or weakens the provisions of, 
nor provides any defense or element of mitigation in a criminal prosecution 
or civil action under, any Federal or State law that prevents the violation of the 
privacy of an individual in connection with the individual’s use of the Internet. 


Chapter12 - Notes 


1. The WIPO Copyright and Performances and Phonograms Treaties Implementation Act 
of 1998 added chapter 12, entitled “Copyright Protection and Management Systems,” to 
Title 17. Pub. L. No. 105-304, 112 Stat. 2860, 2863. The WIPO Copyright and Performances 
and Phonograms Treaties Implementation Act of 1998 is Title I of the Digital Millennium 
Copyright Act. Pub. L. No. 105-304, 112 Stat. 2860. 

2. The Satellite Home Viewer Improvement Act of 1999 amended section 1201(a)(1)(C) by 
deleting “on the record.” Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-594. 

3. In 1999, section 1202 was amended by inserting “category of works” for “category or 
works,” in subsection (e)(2)(B). Pub. L. No. 106-44, 113 Stat. 221, 222. 

4. The Satellite Home Viewer Improvement Act of 1999 amended section 1203(c)(5)(B) 
in its entirety. Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-593. The Copyright Cleanup, 
Clarification, and Corrections Act of 2010 amended subparagraph 1203(c)(5)(B)(i) to substi- 
tute “section 118(f)” for “section 118(g).” Pub. L. No. 111-295, 124 Stat. 3180, 3181. 

5. The Satellite Home Viewer Improvement Act of 1999 amended section 1204(b) in 
its entirety. Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-593. The Copyright Cleanup, 
Clarification, and Corrections Act of 2010 amended subsection 1204(b) to substitute “section 
118(f)” for “section 118(g).” Pub. L. No. 111-295, 124 Stat. 3180, 3181. 
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§1301 - Designs protected’ 


(a) DESIGNS PROTECTED. — 

(1) IN GENERAL. — The designer or other owner of an original design of a 
useful article which makes the article attractive or distinctive in appearance 
to the purchasing or using public may secure the protection provided by this 
chapter upon complying with and subject to this chapter. 

(2) VESSEL FEATURES. — The design of a vessel hull, deck, or combination 
of a hull and deck, including a plug or mold, is subject to protection under 
this chapter, notwithstanding section 1302(4). 

(3) Exceptions. — Department of Defense rights in a registered design un- 
der this chapter, including the right to build to such registered design, shall be 
determined solely by operation of section 2320 of title 10 or by the instrument 
under which the design was developed for the United States Government. 

(b) Derrnitrons. — For the purpose of this chapter, the following terms have 
the following meanings: 

(1) A design is “original” if it is the result of the designer’s creative endeavor 
that provides a distinguishable variation over prior work pertaining to simi- 
lar articles which is more than merely trivial and has not been copied from 
another source. 

(2) A “useful article” is a vessel hull or deck, including a plug or mold, which 
in normal use has an intrinsic utilitarian function that is not merely to portray 
the appearance of the article or to convey information. An article which nor- 
mally is part of a useful article shall be deemed to be a useful article. 

(3) A “vessel” is a craft — 

(A) that is designed and capable of independently steering a course on 
or through water through its own means of propulsion; and 

(B) that is designed and capable of carrying and transporting one or 
more passengers. 

(4) A “hull” is the exterior frame or body of a vessel, exclusive of the deck, 
superstructure, masts, sails, yards, rigging, hardware, fixtures, and other 
attachments. 

(5) A “plug” means a device or model used to make a mold for the purpose 
of exact duplication, regardless of whether the device or model has an intrinsic 
utilitarian function that is not only to portray the appearance of the product 
or to convey information. 

(6) A “mold” means a matrix or form in which a substance for material 
is used, regardless of whether the matrix or form has an intrinsic utilitarian 
function that is not only to portray the appearance of the product or to convey 
information. 
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(7) A “deck” is the horizontal surface of a vessel that covers the hull, includ- 
ing exterior cabin and cockpit surfaces and exclusive of masts, sails, yards, rig- 
ging, hardware, fixtures, and other attachments. 


§1302 - Designs not subject to protection’ 


Protection under this chapter shall not be available for a design that is— 

(1) not original; 

(2) staple or commonplace, such as a standard geometric figure, a familiar 
symbol, an emblem, or a motif, or another shape, pattern, or configuration 
which has become standard, common, prevalent, or ordinary; 

(3) different from a design excluded by paragraph (2) only in insignifi- 
cant details or in elements which are variants commonly used in the relevant 
trades; 

(4) dictated solely by a utilitarian function of the article that embodies it; 
or 

(5) embodied in a useful article that was made public by the designer or 
owner in the United States or a foreign country more than 2 years before the 
date of the application for registration under this chapter. 


§1303 - Revisions, adaptations, and rearrangements 


Protection for a design under this chapter shall be available notwithstanding 
the employment in the design of subject matter excluded from protection under 
section 1302 if the design is a substantial revision, adaptation, or rearrangement 
of such subject matter. Such protection shall be independent of any subsisting 
protection in subject matter employed in the design, and shall not be construed as 
securing any right to subject matter excluded from protection under this chapter 
or as extending any subsisting protection under this chapter. 


§1304 - Commencement of protection 
The protection provided for a design under this chapter shall commence upon 


the earlier of the date of publication of the registration under section 1313(a) or 
the date the design is first made public as defined by section 1310(b). 
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§1305 - Term of protection 


(a) IN GENERAL. — Subject to subsection (b), the protection provided under 
this chapter for a design shall continue for a term of 10 years beginning on the 
date of the commencement of protection under section 1304. 

(b) ExprraTion. —All terms of protection provided in this section shall run 
to the end of the calendar year in which they would otherwise expire. 

(c) TERMINATION OF R1GHTs.— Upon expiration or termination of protec- 
tion in a particular design under this chapter, all rights under this chapter in the 
design shall terminate, regardless of the number of different articles in which the 
design may have been used during the term of its protection. 


§1306 - Design notice 


(a) CONTENTS OF DEsIGN NOTICE. — 

(1) Whenever any design for which protection is sought under this chapter 
is made public under section 1310(b), the owner of the design shall, subject to 
the provisions of section 1307, mark it or have it marked legibly with a design 
notice consisting of — 

(A) the words “Protected Design’, the abbreviation “Prot’d Des.’ or the 
letter “D” within a circle, ®, or the symbol “*D*”; 
(B) the year of the date on which protection for the design commenced; and 
(C) the name of the owner, an abbreviation by which the name can be 
recognized, or a generally accepted alternative designation of the owner. 
Any distinctive identification of the owner may be used for purposes of subpara- 
graph (C) if it has been recorded by the Administrator before the design marked 
with such identification is registered. 

(2) After registration, the registration number may be used instead of the 
elements specified in subparagraphs (B) and (C) of paragraph (1). 

(b) Location oF Notice. — The design notice shall be so located and applied 
as to give reasonable notice of design protection while the useful article embody- 
ing the design is passing through its normal channels of commerce. 

(c) SUBSEQUENT REMOVAL OF Notice. — When the owner of a design has 
complied with the provisions of this section, protection under this chapter shall 
not be affected by the removal, destruction, or obliteration by others of the design 
notice on an article. 
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§1307 - Effect of omission of notice 


(a) AcTIoNs wiTH Notice. — Except as provided in subsection (b), the omis- 
sion of the notice prescribed in section 1306 shall not cause loss of the protec- 
tion under this chapter or prevent recovery for infringement under this chapter 
against any person who, after receiving written notice of the design protection, 
begins an undertaking leading to infringement under this chapter. 

(b) AcTIons wiTHOUT Notice.—The omission of the notice prescribed in 
section 1306 shall prevent any recovery under section 1323 against a person who 
began an undertaking leading to infringement under this chapter before receiv- 
ing written notice of the design protection. No injunction shall be issued under 
this chapter with respect to such undertaking unless the owner of the design re- 
imburses that person for any reasonable expenditure or contractual obligation 
in connection with such undertaking that was incurred before receiving written 
notice of the design protection, as the court in its discretion directs. The burden of 
providing written notice of design protection shall be on the owner of the design. 


§1308 - Exclusive rights 


The owner of a design protected under this chapter has the exclusive right to— 
(1) make, have made, or import, for sale or for use in trade, any useful article 
embodying that design; and 
(2) sell or distribute for sale or for use in trade any useful article embodying 
that design. 


§1309 - Infringement 


(a) Acts OF INFRINGEMENT. — Except as provided in subsection (b), it shall 
be infringement of the exclusive rights in a design protected under this chapter 
for any person, without the consent of the owner of the design, within the United 
States and during the term of such protection, to— 

(1) make, have made, or import, for sale or for use in trade, any infringing 
article as defined in subsection (e); or 
(2) sell or distribute for sale or for use in trade any such infringing article. 

(b) Acts oF SELLERS AND Distrisutors.—A seller or distributor of an in- 
fringing article who did not make or import the article shall be deemed to have 
infringed on a design protected under this chapter only if that person — 

(1) induced or acted in collusion with a manufacturer to make, or an im- 
porter to import such article, except that merely purchasing or giving an order 
to purchase such article in the ordinary course of business shall not of itself 
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constitute such inducement or collusion; or 
(2) refused or failed, upon the request of the owner of the design, to make 

a prompt and full disclosure of that person’s source of such article, and that 

person orders or reorders such article after receiving notice by registered or 

certified mail of the protection subsisting in the design. 

(c) ACTs WITHOUT KNOWLEDGE. — It shall not be infringement under this 
section to make, have made, import, sell, or distribute, any article embodying a 
design which was created without knowledge that a design was protected under 
this chapter and was copied from such protected design. 

(d) Acts In ORDINARY CouRsE OF BusINEss.—A person who incorporates 
into that person’s product of manufacture an infringing article acquired from 
others in the ordinary course of business, or who, without knowledge of the pro- 
tected design embodied in an infringing article, makes or processes the infringing 
article for the account of another person in the ordinary course of business, shall 
not be deemed to have infringed the rights in that design under this chapter ex- 
cept under a condition contained in paragraph (1) or (2) of subsection (b). Accept- 
ing an order or reorder from the source of the infringing article shall be deemed 
ordering or reordering within the meaning of subsection (b)(2). 

(e) INFRINGING ARTICLE DEFINED. —As used in this section, an “infringing 
article” is any article the design of which has been copied from a design protected 
under this chapter, without the consent of the owner of the protected design. An 
infringing article is not an illustration or picture of a protected design in an ad- 
vertisement, book, periodical, newspaper, photograph, broadcast, motion picture, 
or similar medium. A design shall not be deemed to have been copied from a 
protected design if it is original and not substantially similar in appearance to a 
protected design. 

(f) ESTABLISHING ORIGINALITY. — The party to any action or proceeding 
under this chapter who alleges rights under this chapter in a design shall have 
the burden of establishing the design’s originality whenever the opposing party 
introduces an earlier work which is identical to such design, or so similar as to 
make prima facie showing that such design was copied from such work. 

(g) REPRODUCTION FOR TEACHING OR ANALYSIS. — It is not an infringement 
of the exclusive rights of a design owner for a person to reproduce the design in 
a useful article or in any other form solely for the purpose of teaching, analyzing, 
or evaluating the appearance, concepts, or techniques embodied in the design, or 
the function of the useful article embodying the design. 


§1310 - Application for registration 
(a) Time Limit FoR APPLICATION FOR REGISTRATION. — Protection under 


this chapter shall be lost if application for registration of the design is not made 
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within 2 years after the date on which the design is first made public. 

(b) WHEN DesiGn Is Mave Pustic. —A design is made public when an ex- 
isting useful article embodying the design is anywhere publicly exhibited, publicly 
distributed, or offered for sale or sold to the public by the owner of the design or 
with the owner’s consent. 

(c) APPLICATION BY Owner OF DesiGn.— Application for registration may 
be made by the owner of the design. 

(d) ConTENTs OF APPLICATION. — The application for registration shall be 
made to the Administrator and shall state — 

(1) the name and address of the designer or designers of the design; 

(2) the name and address of the owner if different from the designer; 

(3) the specific name of the useful article embodying the design; 

(4) the date, if any, that the design was first made public, if such date was 
earlier than the date of the application; 

(5) affirmation that the design has been fixed in a useful article; and 

(6) such other information as may be required by the Administrator. 

The application for registration may include a description setting forth the sa- 
lient features of the design, but the absence of such a description shall not prevent 
registration under this chapter. 

(e) SwoRN STATEMENT. — The application for registration shall be accompa- 
nied by a statement under oath by the applicant or the applicant’s duly authorized 
agent or representative, setting forth, to the best of the applicant’s knowledge and 
belief— 

(1) that the design is original and was created by the designer or designers 
named in the application; 

(2) that the design has not previously been registered on behalf of the ap- 
plicant or the applicant’s predecessor in title; and 

(3) that the applicant is the person entitled to protection and to registration 
under this chapter. 

If the design has been made public with the design notice prescribed in sec- 
tion 1306, the statement shall also describe the exact form and position of the 
design notice. 

(f) EFFECT oF Errors. —(1) Error in any statement or assertion as to the util- 
ity of the useful article named in the application under this section, the design 
of which is sought to be registered, shall not affect the protection secured under 
this chapter. 

(2) Errors in omitting a joint designer or in naming an alleged joint de- 
signer shall not affect the validity of the registration, or the actual ownership 
or the protection of the design, unless it is shown that the error occurred with 
deceptive intent. 

(g) DEsIGN MaDE IN SCOPE OF EMPLOYMENT. — Ina case in which the design 
was made within the regular scope of the designer’s employment and individual 
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authorship of the design is difficult or impossible to ascribe and the application 
so states, the name and address of the employer for whom the design was made 
may be stated instead of that of the individual designer. 

(h) PrcrorraL REPRESENTATION OF DeEsiGn. — The application for registra- 
tion shall be accompanied by two copies of a drawing or other pictorial repre- 
sentation of the useful article embodying the design, having one or more views, 
adequate to show the design, in a form and style suitable for reproduction, which 
shall be deemed a part of the application. 

(i) DEsIGN IN MorE THAN ONE USEFUL ARTICLE. —If the distinguishing 
elements of a design are in substantially the same form in different useful articles, 
the design shall be protected as to all such useful articles when protected as to 
one of them, but not more than one registration shall be required for the design. 

(j) APPLICATION FOR MorRE THAN ONE DesiGn.— More than one design 
may be included in the same application under such conditions as may be 
prescribed by the Administrator. For each design included in an application the 
fee prescribed for a single design shall be paid. 


§1311 - Benefit of earlier filing date in foreign country 


An application for registration of a design filed in the United States by any 
person who has, or whose legal representative or predecessor or successor in title 
has, previously filed an application for registration of the same design in a foreign 
country which extends to designs of owners who are citizens of the United States, 
or to applications filed under this chapter, similar protection to that provided 
under this chapter shall have that same effect as if filed in the United States on 
the date on which the application was first filed in such foreign country, if the 
application in the United States is filed within 6 months after the earliest date on 
which any such foreign application was filed. 


§1312 - Oaths and acknowledgments 


(a) Iv GENERAL. — Oaths and acknowledgments required by this chapter — 

(1) may be made— 

(A) before any person in the United States authorized by law to admin- 
ister oaths; or 

(B) when made in a foreign country, before any diplomatic or consular 
officer of the United States authorized to administer oaths, or before any 
official authorized to administer oaths in the foreign country concerned, 
whose authority shall be proved by a certificate of a diplomatic or consular 
officer of the United States; and 
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(2) shall be valid if they comply with the laws of the State or country where 
made. 

(b) WRITTEN DECLARATION IN LIEU OF OaTH. —(1) The Administrator may 
by rule prescribe that any document which is to be filed under this chapter in 
the Office of the Administrator and which is required by any law, rule, or other 
regulation to be under oath, may be subscribed to by a written declaration in such 
form as the Administrator may prescribe, and such declaration shall be in lieu of 
the oath otherwise required. 

(2) Whenever a written declaration under paragraph (1) is used, the docu- 
ment containing the declaration shall state that willful false statements are 
punishable by fine or imprisonment, or both, pursuant to section 1001 of 
title 18, and may jeopardize the validity of the application or document or a 
registration resulting therefrom. 


§1313 - Examination of application and issue or refusal 
of registration* 


(a) DETERMINATION OF REGISTRABILITY OF DESIGN; REGISTRATION. — 
Upon the filing of an application for registration in proper form under sec- 
tion 1310, and upon payment of the fee prescribed under section 1316, the Ad- 
ministrator shall determine whether or not the application relates to a design 
which on its face appears to be subject to protection under this chapter, and, 
if so, the Register shall register the design. Registration under this subsection 
shall be announced by publication. The date of registration shall be the date of 
publication. 

(b) REFUSAL TO REGISTER; RECONSIDERATION. — If, in the judgment of the 
Administrator, the application for registration relates to a design which on its face 
is not subject to protection under this chapter, the Administrator shall send to the 
applicant a notice of refusal to register and the grounds for the refusal. Within 
3 months after the date on which the notice of refusal is sent, the applicant may, 
by written request, seek reconsideration of the application. After consideration 
of such a request, the Administrator shall either register the design or send to the 
applicant a notice of final refusal to register. 

(c) APPLICATION TO CANCEL REGISTRATION. — Any person who believes he 
or she is or will be damaged by a registration under this chapter may, upon pay- 
ment of the prescribed fee, apply to the Administrator at any time to cancel the 
registration on the ground that the design is not subject to protection under this 
chapter, stating the reasons for the request. Upon receipt of an application for 
cancellation, the Administrator shall send to the owner of the design, as shown 
in the records of the Office of the Administrator, a notice of the application, and 
the owner shall have a period of 3 months after the date on which such notice is 
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mailed in which to present arguments to the Administrator for support of the 
validity of the registration. The Administrator shall also have the authority to 
establish, by regulation, conditions under which the opposing parties may ap- 
pear and be heard in support of their arguments. If, after the periods provided 
for the presentation of arguments have expired, the Administrator determines 
that the applicant for cancellation has established that the design is not subject 
to protection under this chapter, the Administrator shall order the registration 
stricken from the record. Cancellation under this subsection shall be announced 
by publication, and notice of the Administrator’s final determination with re- 
spect to any application for cancellation shall be sent to the applicant and to 
the owner of record. Costs of the cancellation procedure under this subsection 
shall be borne by the nonprevailing party or parties, and the Administrator shall 
have the authority to assess and collect such costs. 


§1314 - Certification of registration 


Certificates of registration shall be issued in the name of the United States un- 
der the seal of the Office of the Administrator and shall be recorded in the official 
records of the Office. The certificate shall state the name of the useful article, the 
date of filing of the application, the date of registration, and the date the design 
was made public, if earlier than the date of filing of the application, and shall con- 
tain a reproduction of the drawing or other pictorial representation of the design. 
If a description of the salient features of the design appears in the application, the 
description shall also appear in the certificate. A certificate of registration shall be 
admitted in any court as prima facie evidence of the facts stated in the certificate. 


§1315 - Publication of announcements and indexes 


(a) PUBLICATIONS OF THE ADMINISTRATOR. — The Administrator shall pub- 
lish lists and indexes of registered designs and cancellations of designs and may 
also publish the drawings or other pictorial representations of registered designs 
for sale or other distribution. 

(b) FILE oF REPRESENTATIVES OF REGISTERED DEsIGNS. — The Administra- 
tor shall establish and maintain a file of the drawings or other pictorial repre- 
sentations of registered designs. The file shall be available for use by the public 
under such conditions as the Administrator may prescribe. 
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§1316 - Fees 


The Administrator shall by regulation set reasonable fees for the filing of ap- 
plications to register designs under this chapter and for other services relating to 
the administration of this chapter, taking into consideration the cost of providing 
these services and the benefit of a public record. 


§1317 - Regulations 


The Administrator may establish regulations for the administration of this 
chapter. 


§ 1318 - Copies of records 


Upon payment of the prescribed fee, any person may obtain a certified copy of 
any official record of the Office of the Administrator that relates to this chapter. 
That copy shall be admissible in evidence with the same effect as the original. 


§1319 - Correction of errors in certificates 


The Administrator may, by a certificate of correction under seal, correct any 
error in a registration incurred through the fault of the Office, or, upon payment 
of the required fee, any error of a clerical or typographical nature occurring in 
good faith but not through the fault of the Office. Such registration, together 
with the certificate, shall thereafter have the same effect as if it had been originally 
issued in such corrected form. 


§1320 - Ownership and transfer’ 


(a) PRopERTY RIGHT IN DEsiGn.—The property right in a design subject 
to protection under this chapter shall vest in the designer, the legal representa- 
tives of a deceased designer or of one under legal incapacity, the employer for 
whom the designer created the design in the case of a design made within the 
regular scope of the designer’s employment, or a person to whom the rights of 
the designer or of such employer have been transferred. The person in whom the 
property right is vested shall be considered the owner of the design. 

(b) TRANSFER OF Property RiGut.—The property right in a registered de- 
sign, or a design for which an application for registration has been or may be filed, 
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may be assigned, granted, conveyed, or mortgaged by an instrument in writing, 
signed by the owner, or may be bequeathed by will. 

(c) OATH OR ACKNOWLEDGMENT OF TRANSFER. — An oath or acknowledg- 
ment under section 1312 shall be prima facie evidence of the execution of an 
assignment, grant, conveyance, or mortgage under subsection (b). 

(d) RECORDATION OF TRANSFER.—An assignment, grant, conveyance, or 
mortgage under subsection (b) shall be void as against any subsequent purchaser 
or mortgagee for a valuable consideration, unless it is recorded in the Office of 
the Administrator within 3 months after its date of execution or before the date 
of such subsequent purchase or mortgage. 


§1321 - Remedy for infringement 


(a) IN GENERAL. — The owner of a design is entitled, after issuance of a cer- 
tificate of registration of the design under this chapter, to institute an action for 
any infringement of the design. 

(b) REVIEW OF REFUSAL TO REGISTER. —(1) Subject to paragraph (2), the 
owner of a design may seek judicial review of a final refusal of the Administrator 
to register the design under this chapter by bringing a civil action, and may in 
the same action, if the court adjudges the design subject to protection under this 
chapter, enforce the rights in that design under this chapter. 

(2) The owner of a design may seek judicial review under this section if— 

(A) the owner has previously duly filed and prosecuted to final refusal 
an application in proper form for registration of the design; 

(B) the owner causes a copy of the complaint in the action to be deliv- 
ered to the Administrator within 10 days after the commencement of the 
action; and 

(C) the defendant has committed acts in respect to the design which 
would constitute infringement with respect to a design protected under 
this chapter. 

(c) ADMINISTRATOR AS Party To AcTION. — The Administrator may, at the 
Administrator’s option, become a party to the action with respect to the issue of 
registrability of the design claim by entering an appearance within 60 days after 
being served with the complaint, but the failure of the Administrator to become 
a party shall not deprive the court of jurisdiction to determine that issue. 

(d) Use oF ARBITRATION TO RESOLVE DispuTE.—The parties to an in- 
fringement dispute under this chapter, within such time as may be specified by 
the Administrator by regulation, may determine the dispute, or any aspect of the 
dispute, by arbitration. Arbitration shall be governed by title 9. The parties shall 
give notice of any arbitration award to the Administrator, and such award shall, 
as between the parties to the arbitration, be dispositive of the issues to which it 
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relates. The arbitration award shall be unenforceable until such notice is given. 
Nothing in this subsection shall preclude the Administrator from determining 
whether a design is subject to registration in a cancellation proceeding under 
section 1313(c). 


§1322 - Injunctions 


(a) IN GENERAL. —A court having jurisdiction over actions under this chap- 
ter may grant injunctions in accordance with the principles of equity to prevent 
infringement of a design under this chapter, including, in its discretion, prompt 
relief by temporary restraining orders and preliminary injunctions. 

(b) DAMAGES FOR INJUNCTIVE RELIEF WRONGFULLY OBTAINED. —A seller 
or distributor who suffers damage by reason of injunctive relief wrongfully ob- 
tained under this section has a cause of action against the applicant for such 
injunctive relief and may recover such relief as may be appropriate, including 
damages for lost profits, cost of materials, loss of good will, and punitive damages 
in instances where the injunctive relief was sought in bad faith, and, unless the 
court finds extenuating circumstances, reasonable attorney’s fees. 


§ 1323 - Recovery for infringement 


(a) DaMaGeEs. — Upon a finding for the claimant in an action for infringement 
under this chapter, the court shall award the claimant damages adequate to com- 
pensate for the infringement. In addition, the court may increase the damages to 
such amount, not exceeding $50,000 or $1 per copy, whichever is greater, as the 
court determines to be just. The damages awarded shall constitute compensa- 
tion and not a penalty. The court may receive expert testimony as an aid to the 
determination of damages. 

(b) INFRINGER’S ProFits.—As an alternative to the remedies provided in 
subsection (a), the court may award the claimant the infringer’s profits resulting 
from the sale of the copies if the court finds that the infringer’s sales are reason- 
ably related to the use of the claimant’s design. In such a case, the claimant shall 
be required to prove only the amount of the infringer’s sales and the infringer 
shall be required to prove its expenses against such sales. 

(c) SraruTE OF Lrmrtations. —No recovery under subsection (a) or (b) shall 
be had for any infringement committed more than 3 years before the date on 
which the complaint is filed. 

(d) ArTtoRNEyY’s FEEs.—In an action for infringement under this chapter, 
the court may award reasonable attorney’s fees to the prevailing party. 
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(e) DisPOSITION OF INFRINGING AND OTHER ARTICLES. — The court may 
order that all infringing articles, and any plates, molds, patterns, models, or other 
means specifically adapted for making the articles, be delivered up for destruc- 
tion or other disposition as the court may direct. 


§ 1324 - Power of court over registration 


In any action involving the protection of a design under this chapter, the 
court, when appropriate, may order registration of a design under this chapter 
or the cancellation of such a registration. Any such order shall be certified by 
the court to the Administrator, who shall make an appropriate entry upon the 
record. 


§1325 - Liability for action on registration fraudulently obtained 


Any person who brings an action for infringement knowing that registration of 
the design was obtained by a false or fraudulent representation materially affecting 
the rights under this chapter, shall be liable in the sum of $10,000, or such part of that 
amount as the court may determine. That amount shall be to compensate the defen- 
dant and shall be charged against the plaintiff and paid to the defendant, in addition 
to such costs and attorney’s fees of the defendant as may be assessed by the court. 


§1326 - Penalty for false marking 


(a) IN GENERAL. — Whoever, for the purpose of deceiving the public, marks 
upon, applies to, or uses in advertising in connection with an article made, used, 
distributed, or sold, a design which is not protected under this chapter, a design 
notice specified in section 1306, or any other words or symbols importing that the 
design is protected under this chapter, knowing that the design is not so protected, 
shall pay a civil fine of not more than $500 for each such offense. 

(b) Suir By PRivaTE PERsons.— Any person may sue for the penalty estab- 
lished by subsection (a), in which event one-half of the penalty shall be awarded 
to the person suing and the remainder shall be awarded to the United States. 


§1327 - Penalty for false representation 
Whoever knowingly makes a false representation materially affecting the rights 


obtainable under this chapter for the purpose of obtaining registration of a design 
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under this chapter shall pay a penalty of not less than $500 and not more than 
$1,000, and any rights or privileges that individual may have in the design under 
this chapter shall be forfeited. 


§1328 - Enforcement by Treasury and Postal Service 


(a) REGULATIONS.—The Secretary of the Treasury and the United States 
Postal Service shall separately or jointly issue regulations for the enforcement of 
the rights set forth in section 1308 with respect to importation. Such regulations 
may require, as a condition for the exclusion of articles from the United States, 
that the person seeking exclusion take any one or more of the following actions: 

(1) Obtain a court order enjoining, or an order of the International Trade 
Commission under section 337 of the Tariff Act of 1930 excluding, importa- 
tion of the articles. 

(2) Furnish proof that the design involved is protected under this chapter 
and that the importation of the articles would infringe the rights in the design 
under this chapter. 

(3) Post a surety bond for any injury that may result if the detention or exclu- 
sion of the articles proves to be unjustified. 

(b) SEIZURE AND ForFEITURE. — Articles imported in violation of the rights 
set forth in section 1308 are subject to seizure and forfeiture in the same manner 
as property imported in violation of the customs laws. Any such forfeited articles 
shall be destroyed as directed by the Secretary of the Treasury or the court, as the 
case may be, except that the articles may be returned to the country of export 
whenever it is shown to the satisfaction of the Secretary of the Treasury that the 
importer had no reasonable grounds for believing that his or her acts constituted 
a violation of the law. 


§1329 - Relation to design patent law 

The issuance of a design patent under title 35, United States Code, for an origi- 
nal design for an article of manufacture shall terminate any protection of the 
original design under this chapter. 


§1330 - Common law and other rights unaffected 


Nothing in this chapter shall annul or limit — 
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(1) common law or other rights or remedies, if any, available to or held by 
any person with respect to a design which has not been registered under this 
chapter; or 

(2) any right under the trademark laws or any right protected against unfair 
competition. 


§ 1331 - Administrator; Office of the Administrator 


In this chapter, the “Administrator” is the Register of Copyrights, and the “Of- 
fice of the Administrator” and the “Office” refer to the Copyright Office of the 
Library of Congress. 


§ 1332 - No retroactive effect 


Protection under this chapter shall not be available for any design that has 
been made public under section 1310(b) before the effective date of this chapter.° 


Chapter 13 - Notes 


1. In 1998, the Vessel Hull Design Protection Act added chapter 13, entitled “Protection of 
Original Designs,” to Title 17. Pub. L. No. 105-304, 112 Stat. 2860, 2905. The Vessel Hull De- 
sign Protection Act is Title V of the Digital Millennium Copyright Act, Pub. L. No. 105-304, 
112 Stat. 2860, 2905. 

2. The Satellite Home Viewer Improvement Act of 1999 amended section 1301(b)(3) in 
its entirety. Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-593. 

The Vessel Hull Design Protection Amendments of 2008 amended subsection 1301(a) by 
revising the definition of vessel hulls in subpart (2) and by providing an exception for the 
U.S. Department of Defense in a new subpart (3). Pub. L. No. 110-434, 122 Stat. 4972. It also 
amended subsection 1301(b) by revising the definitions of useful article in subpart (2) and 
hull in subpart (4) and by adding a definition for deck in new subpart (7). Id. 

3. In 1999, section 1302(5) was amended to substitute “2 years” in lieu of “1 year.” Pub. L. 
No. 106-44, 113 Stat. 221, 222. 

4. The Satellite Home Viewer Improvement Act of 1999 amended section 1313(c) by add- 
ing at the end thereof the last sentence, which begins “Costs of the cancellation procedure.” 
Pub. L. No. 106-113, 113 Stat. 1501, app. I at 1501A-594. 

5. In 1999, section 1320 was amended to change the spelling in the heading of subsection 
(c) from “acknowledgement” to “acknowledgment.” Pub. L. No. 106-44, 113 Stat. 221, 222. 

6. The effective date of chapter 13 is October 28, 1998. See section 505 of the Digital Mil- 
lennium Copyright Act, which appears in Appendix B. 
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§1401 - Unauthorized use of pre-1972 sound recordings 


(a) IN GENERAL. — 

(1) UNAUTHORIZED acts.— Anyone who, on or before the last day of the 
applicable transition period under paragraph (2), and without the consent of 
the rights owner, engages in covered activity with respect to a sound recording 
fixed before February 15, 1972, shall be subject to the remedies provided in sec- 
tions 502 through 505 and 1203 to the same extent as an infringer of copyright 
or a person that engages in unauthorized activity under chapter 12. 

(2) TERM OF PROHIBITION. — 

(A) IN GENERAL. — The prohibition under paragraph (1) — 

(i) subject to clause (ii), shall apply to a sound recording described in 
that paragraph — 

(I) through December 31 of the year that is 95 years after the year 
of first publication; and 

(ID) for a further transition period as prescribed under subpara- 
graph (B) of this paragraph; and 

(ii) shall not apply to any sound recording after February 15, 2067. 
(B) TRANSITION PERIODS. — 

(i) PRE-1923 RECORDINGS. — In the case of a sound recording first 
published before January 1, 1923, the transition period described in sub- 
paragraph (A)(i)(II) shall end on December 31 of the year that is 3 years 
after the date of enactment of this section. 

(ii) 1923-1946 RECORDINGS. — In the case of a sound recording first 
published during the period beginning on January 1, 1923, and ending 
on December 31, 1946, the transition period described in subparagraph 
(A)(i)() shall end on the date that is 5 years after the last day of the 
period described in subparagraph (A)(i)(1). 

(iii) 1947-1956 RECORDINGs. — In the case of a sound recording first 
published during the period beginning on January 1, 1947, and ending 
on December 31, 1956, the transition period described in subparagraph 
(A)(i)CI) shall end on the date that is 15 years after the last day of the 
period described in subparagraph (A)(i)(1). 

(iv) PostT-1956 RECORDINGS. — In the case of a sound recording fixed 
before February 15, 1972, that is not described in clause (i), (ii), or (iii), 
the transition period described in subparagraph (A)(i)(ID) shall end on 
February 15, 2067. 

(3) RULE OF CONSTRUCTION. — For the purposes of this subsection, the 
term “anyone” includes any State, any instrumentality of a State, and any of- 
ficer or employee of a State or instrumentality of a State acting in the official 
capacity of the officer or employee, as applicable. 
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(b) CERTAIN AUTHORIZED TRANSMISSIONS AND REPRODUCTIONS. —A pub- 
lic performance by means of a digital audio transmission of a sound recording 
fixed before February 15, 1972, or a reproduction in an ephemeral phonorecord 
or copy of a sound recording fixed before February 15, 1972, shall, for purposes 
of subsection (a), be considered to be authorized and made with the consent of 
the rights owner if— 

(1) the transmission or reproduction would satisfy the requirements for 
statutory licensing under section 112(e)(1) or section 114(d)(2), or would be 
exempt under section 114(d)(1), as the case may be, if the sound recording were 
fixed on or after February 15, 1972; and 

(2) the transmitting entity pays the statutory royalty for the transmission 
or reproduction pursuant to the rates and terms adopted under sections 112(e) 
and 114(f), and complies with other obligations, in the same manner as re- 
quired by regulations adopted by the Copyright Royalty Judges under sections 
112(e) and 114(f) for sound recordings that are fixed on or after February 15, 
1972, except in the case of a transmission that would be exempt under section 
114(d)(1). 

(c) CERTAIN NONCOMMERCIAL USES OF SOUND RECORDINGS THAT ARE 
Nort BEING COMMERCIALLY EXPLOITED. — 

(1) IN GENERAL. — Noncommercial use of a sound recording fixed before 
February 15, 1972, that is not being commercially exploited by or under the 
authority of the rights owner shall not violate subsection (a) if— 

(A) the person engaging in the noncommercial use, in order to deter- 
mine whether the sound recording is being commercially exploited by or 
under the authority of the rights owner, makes a good faith, reasonable 
search for, but does not find, the sound recording — 

(i) in the records of schedules filed in the Copyright Office as de- 
scribed in subsection (f)(5)(A); and 

(ii) on services offering a comprehensive set of sound recordings for 
sale or streaming; 

(B) the person engaging in the noncommercial use files a notice identify- 
ing the sound recording and the nature of the use in the Copyright Office 
in accordance with the regulations issued under paragraph (3)(B); and 

(C) during the 90-day period beginning on the date on which the notice 
described in subparagraph (B) is indexed into the public records of the 
Copyright Office, the rights owner of the sound recording does not, in 
its discretion, opt out of the noncommercial use by filing notice thereof 
in the Copyright Office in accordance with the regulations issued under 
paragraph (5). 

(2) RULES OF CONSTRUCTION. — For purposes of this subsection — 

(A) merely recovering costs of production and distribution of a sound 
recording resulting from a use otherwise permitted under this subsection 
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does not itself necessarily constitute a commercial use of the sound record- 
ing; 

(B) the fact that a person engaging in the use of a sound recording also 
engages in commercial activities does not itself necessarily render the use 
commercial; and 

(C) the fact that a person files notice of a noncommercial use of a sound 
recording in accordance with the regulations issued under paragraph (3)(B) 
does not itself affect any limitation on the exclusive rights of a copyright 
owner described in section 107, 108, 109, 110, or 112(f) as applied to a claim 
under subsection (a) of this section pursuant to subsection (f)(1)(A) of this 
section. 

(3) NOTICE OF COVERED ACTIVITY. — Not later than 180 days after the date 


of enactment of this section, the Register of Copyrights shall issue regulations 
that — 
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(A) provide specific, reasonable steps that, if taken by a filer, are suffi- 
cient to constitute a good faith, reasonable search under paragraph (1)(A) to 
determine whether a recording is being commercially exploited, including 
the services that satisfy the good faith, reasonable search requirement under 
paragraph (1)(A) for purposes of the safe harbor described in paragraph (4) 
(A); and 

(B) establish the form, content, and procedures for the filing of notices 
under paragraph (1)(B). 

(4) SAFE HARBOR. — 

(A) In GENERAL.—A person engaging in a noncommercial use of a 
sound recording otherwise permitted under this subsection who establishes 
that the person made a good faith, reasonable search under paragraph (1) 
(A) without finding commercial exploitation of the sound recording by or 
under the authority of the rights owner shall not be found to be in viola- 
tion of subsection (a). 

(B) STEPS SUFFICIENT BUT NOT NECESSARY. — Taking the specific, rea- 
sonable steps identified by the Register of Copyrights in the regulations 
issued under paragraph (3)(A) shall be sufficient, but not necessary, for a 
filer to satisfy the requirement to conduct a good faith, reasonable search 
under paragraph (1)(A) for purposes of subparagraph (A) of this paragraph. 
(5) OPTING OUT OF COVERED ACTIVITY. — 

(A) IN GENERAL. — Not later than 180 days after the date of enactment of 
this section, the Register of Copyrights shall issue regulations establishing 
the form, content, and procedures for the rights owner of a sound record- 
ing that is the subject of a notice under paragraph (1)(B) to, in its discretion, 
file notice opting out of the covered activity described in the notice under 
paragraph (1)(B) during the 90-day period beginning on the date on which 


Copyright Law of the United States 


Unauthorized Use of Pre-1972 Sound Recordings §1401 


the notice under paragraph (1)(B) is indexed into the public records of the 
Copyright Office. 

(B) RULE OF CONSTRUCTION. — The fact that a rights holder opts out 
of a noncommercial use of a sound recording by filing notice thereof in 
the Copyright Office in accordance with the regulations issued under sub- 
paragraph (A) does not itself enlarge or diminish any limitation on the 
exclusive rights of a copyright owner described in section 107, 108, 109, 110, 
or 112(f) as applied to a claim under subsection (a) of this section pursuant 
to subsection (f)(1)(A) of this section. 

(6) CIVIL PENALTIES FOR CERTAIN ACTS. — 

(A) FILING OF NOTICES OF NONCOMMERCIAL USE.— Any person who 
willfully engages in a pattern or practice of filing a notice of noncommer- 
cial use of a sound recording as described in paragraph (1)(B) fraudulently 
describing the use proposed, or knowing that the use proposed is not per- 
mitted under this subsection, shall be assessed a civil penalty in an amount 
that is not less than $250, and not more than $1000, for each such notice, in 
addition to any other remedies that may be available under this title based 
on the actual use made. 

(B) FILING OF OPT-OUT NOTICES. — 

(i) IN GENERAL.— Any person who files an opt-out notice as de- 
scribed in paragraph (1)(C), knowing that the person is not the rights 
owner or authorized to act on behalf of the rights owner of the sound 
recording to which the notice pertains, shall be assessed a civil penalty 
in an amount not less than $250, and not more than $1,000, for each 
such notice. 

(ii) PATTERN OR PRACTICE. — Any person who engages in a pattern 
or practice of making filings as described in clause (i) shall be assessed 
a civil penalty in an amount not less than $10,000 for each such filing. 
(C) DEFINITION. — For purposes of this paragraph, the term “knowing” — 

(i) does not require specific intent to defraud; and 

(ii) with respect to information about ownership of the sound record- 
ing in question, means that the person— 

(I) has actual knowledge of the information; 
(II) acts in deliberate ignorance of the truth or falsity of the in- 
formation; or 
(IH) acts in grossly negligent disregard of the truth or falsity of 
the information. 
(d) PAYMENT OF ROYALTIES FOR TRANSMISSIONS OF PERFORMANCES BY 
Direct LICENSING OF STATUTORY SERVICES. — 
(1) IN GENERAL. — A public performance by means of a digital audio trans- 
mission of a sound recording fixed before February 15, 1972, shall, for purposes 
of subsection (a), be considered to be authorized and made with the consent of 
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the rights owner if the transmission is made pursuant to a license agreement 
voluntarily negotiated at any time between the rights owner and the entity 
performing the sound recording. 

(2) PAYMENT OF ROYALTIES TO NONPROFIT COLLECTIVE UNDER CERTAIN 
LICENSE AGREEMENTS. — 

(A) LICENSES ENTERED INTO ON OR AFTER DATE OF ENACTMENT. — To 
the extent that a license agreement described in paragraph (1) entered into 
on or after the date of enactment of this section extends to a public per- 
formance by means of a digital audio transmission of a sound recording 
fixed before February 15, 1972, that meets the conditions of subsection (b) — 

(i) the licensee shall, with respect to such transmission, pay to the col- 
lective designated to distribute receipts from the licensing of transmis- 
sions in accordance with section 114(f), 50 percent of the performance 
royalties for that transmission due under the license; and 

(ii) the royalties paid under clause (i) shall be fully credited as pay- 
ments due under the license. 

(B) CERTAIN AGREEMENTS ENTERED INTO BEFORE ENACTMENT. — To 
the extent that a license agreement described in paragraph (1), entered into 
during the period beginning on January 1 of the year in which this section 
is enacted and ending on the day before the date of enactment of this sec- 
tion, or a settlement agreement with a preexisting satellite digital audio 
radio service (as defined in section 114(j)) entered into during the period 
beginning on January 1, 2015, and ending on the day before the date of 
enactment of this section, extends to a public performance by means of a 
digital audio transmission of a sound recording fixed before February 15, 
1972, that meets the conditions of subsection (b) — 

(i) the rights owner shall, with respect to such transmission, pay to the 
collective designated to distribute receipts from the licensing of trans- 
missions in accordance with section 114(f) an amount that is equal to 
the difference between — 

(I) 50 percent of the difference between — 

(aa) the rights owner’s total gross performance royalty fee re- 
ceipts or settlement monies received for all such transmissions 
covered under the license or settlement agreement, as applicable; 
and 

(bb) the rights owner’s total payments for outside legal expens- 
es, including any payments of third-party claims, that are directly 
attributable to the license or settlement agreement, as applicable; 
and 
(II) the amount of any royalty receipts or settlement monies under 

the agreement that are distributed by the rights owner to featured 
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and nonfeatured artists before the date of enactment of this section; 

and 

(ii) the royalties paid under clause (i) shall be fully credited as pay- 
ments due under the license or settlement agreement, as applicable. 

(3) DISTRIBUTION OF ROYALTIES AND SETTLEMENT MONIES BY COLLEC- 
TIVE.— The collective described in paragraph (2) shall, in accordance with 
subparagraphs (B) through (D) of section 114(g)(2), and paragraphs (5) and 
(6) of section 114(g), distribute the royalties or settlement monies received 
under paragraph (2) under a license or settlement described in paragraph (2), 
which shall be the only payments to which featured and nonfeatured artists 
are entitled by virtue of the transmissions described in paragraph (2), except 
for settlement monies described in paragraph (2) that are distributed by the 
rights owner to featured and nonfeatured artists before the date of enactment 
of this section. 

(4) PAYMENT OF ROYALTIES UNDER LICENSE AGREEMENTS ENTERED BE- 
FORE ENACTMENT OR NOT OTHERWISE DESCRIBED IN PARAGRAPH (2).— 

(A) IN GENERAL. —To the extent that a license agreement described in 
paragraph (1) entered into before the date of enactment of this section, or 
any other license agreement not as described in paragraph (2), extends to 
a public performance by means of a digital audio transmission of a sound 
recording fixed before February 15, 1972, that meets the conditions of sub- 
section (b), the payments made by the licensee pursuant to the license shall 
be made in accordance with the agreement. 

(B) ADDITIONAL PAYMENTS NOT REQUIRED. —o the extent that a li- 
censee has made, or will make in the future, payments pursuant to a license 
as described in subparagraph (A), the provisions of paragraphs (2) and (3) 
shall not require any additional payments from, or additional financial ob- 
ligations on the part of, the licensee. 

(C) RULE OF ConsTRUCTION. — Nothing in this subsection may be con- 
strued to prohibit the collective designated to distribute receipts from the 
licensing of transmissions in accordance with section 114(f) from admin- 
istering royalty payments under any license not described in paragraph (2). 

(e) PREEMPTION WiTH RESPECT TO CERTAIN Past ACTS. — 

(1) IN GENERAL. — This section preempts any claim of common law copy- 
right or equivalent right under the laws of any State arising from a digital 
audio transmission or reproduction that is made before the date of enactment 
of this section of a sound recording fixed before February 15, 1972, if— 

(A) the digital audio transmission would have satisfied the requirements 
for statutory licensing under section 114(d)(2) or been exempt under sec- 
tion 114(d)(1), or the reproduction would have satisfied the requirements 
of section 112(e)(1), as the case may be, if the sound recording were fixed on 
or after February 15, 1972; and 
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(B) either — 

(i) except in the case of a transmission that would have been exempt 
under section 114(d)(1), not later than 270 days after the date of enact- 
ment of this section, the transmitting entity pays statutory royalties and 
provides notice of the use of the relevant sound recordings in the same 
manner as required by regulations adopted by the Copyright Royalty 
Judges for sound recordings that are fixed on or after February 15, 1972, 
for all the digital audio transmissions and reproductions satisfying the 
requirements for statutory licensing under sections 112(e)(1) and 114(d) 
(2) during the 3 years before that date of enactment; or 

(ii) an agreement voluntarily negotiated between the rights owner 
and the entity performing the sound recording (including a litigation 
settlement agreement entered into before the date of enactment of this 
section) authorizes or waives liability for any such transmission or re- 
production and the transmitting entity has paid for and reported such 
digital audio transmission under that agreement. 


(2) RULE OF CONSTRUCTION FOR COMMON LAW COPYRIGHT. -— For pur- 


poses of paragraph (1), a claim of common law copyright or equivalent right 
under the laws of any State includes a claim that characterizes conduct subject 
to that paragraph as an unlawful distribution, act of record piracy, or similar 
violation. 


(3) RULE OF CONSTRUCTION FOR PUBLIC PERFORMANCE RIGHTS. — Noth- 


ing in this section may be construed to recognize or negate the existence of 
public performance rights in sound recordings under the laws of any State. 
(f) LIMITATIONS ON REMEDIES. 


(1) Farr USE; USES BY LIBRARIES, ARCHIVES, AND EDUCATIONAL INSTI- 


TUTIONS. — 


(A) IN GENERAL. — The limitations on the exclusive rights of a copyright 


owner described in sections 107, 108, 109, 110, and 112(f) shall apply to a 
claim under subsection (a) with respect to a sound recording fixed before 
February 15, 1972. 


(B) RULE OF CONSTRUCTION FOR SECTION 108(H).— With respect to 


the application of section 108(h) to a claim under subsection (a) with re- 
spect to a sound recording fixed before February 15, 1972, the phrase “dur- 
ing the last 20 years of any term of copyright of a published work” in such 
section 108(h) shall be construed to mean at any time after the date of 
enactment of this section. 

(2) Actions. — The limitations on actions described in section 507 shall 


apply to a claim under subsection (a) with respect to a sound recording fixed 
before February 15, 1972. 


(3) MATERIAL ONLINE. — Section 512 shall apply to a claim under subsec- 


tion (a) with respect to a sound recording fixed before February 15, 1972. 
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(4) PRINCIPLES OF EQUITY. —Principles of equity apply to remedies for a 
violation of this section to the same extent as such principles apply to remedies 
for infringement of copyright. 

(5) FILING REQUIREMENT FOR STATUTORY DAMAGES AND ATTORNEYS’ 
FEES. — 

(A) FILING OF INFORMATION ON SOUND RECORDINGS. — 

(i) FILING REQUIREMENT.— Except in the case of a transmitting en- 
tity that has filed contact information for that transmitting entity under 
subparagraph (B), in any action under this section, an award of statutory 
damages or of attorneys’ fees under section 504 or 505 may be made with 
respect to an unauthorized use of a sound recording under subsection 
(a) only if— 

(I) the rights owner has filed with the Copyright Office a schedule 
that specifies the title, artist, and rights owner of the sound recording 
and contains such other information, as practicable, as the Register 
of Copyrights prescribes by regulation; and 

(II) the use occurs after the end of the 90-day period beginning 
on the date on which the information described in subclause (1) is 
indexed into the public records of the Copyright Office. 

(ii) REGuLaTIons.—Not later than 180 days after the date of enact- 
ment of this section, the Register of Copyrights shall issue regulations 
that — 

(1) establish the form, content, and procedures for the filing of 
schedules under clause (i); 

(II) provide that a person may request that the person receive 
timely notification of a filing described in subclause (1); and 

(III) set forth the manner in which a person may make a request 
under subclause (II). 

(B) FILING OF CONTACT INFORMATION FOR TRANSMITTING ENTI- 

TIES. — 

(i) FILING REQUIREMENT. — Not later than 30 days after the date of 
enactment of this section, the Register of Copyrights shall issue regula- 
tions establishing the form, content, and procedures for the filing of 
contact information by any entity that, as of the date of enactment of 
this section, performs a sound recording fixed before February 15, 1972, 
by means of a digital audio transmission. 

(ii) TIME LIMIT ON FILINGS. — The Register of Copyrights may ac- 
cept filings under clause (i) only until the 180th day after the date of 
enactment of this section. 

(iii) LIMITATION ON STATUTORY DAMAGES AND ATTORNEYS FEES. — 

(I) Lrmrratrion. — An award of statutory damages or of attorneys’ 
fees under section 504 or 505 may not be made against an entity that 
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has filed contact information for that entity under clause (i) with 
respect to an unauthorized use by that entity of a sound recording 
under subsection (a) if the use occurs before the end of the 90-day pe- 
riod beginning on the date on which the entity receives a notice that — 
(aa) is sent by or on behalf of the rights owner of the sound 
recording; 
(bb) states that the entity is not legally authorized to use that 
sound recording under subsection (a); and 
(cc) identifies the sound recording in a schedule conforming 
to the requirements prescribed by the regulations issued under 

subparagraph (A)(ii). 

(II) UNDELIVERABLE NOTICES.—In any case in which a notice 
under subclause (I) is sent to an entity by mail or courier service and 
the notice is returned to the sender because the entity either is no 
longer located at the address provided in the contact information 
filed under clause (i) or has refused to accept delivery, or the notice is 
sent by electronic mail and is undeliverable, the 90-day period under 
subclause (I) shall begin on the date of the attempted delivery. 

(C) SECTION 412.—Section 412 shall not limit an award of statutory 
damages under section 504(c) or attorneys’ fees under section 505 with 
respect to a covered activity in violation of subsection (a). 

(6) APPLICABILITY OF OTHER PROVISIONS. — 

(A) IN GENERAL. — Subject to subparagraph (B), no provision of this 
title shall apply to or limit the remedies available under this section except 
as otherwise provided in this section. 

(B) APPLICABILITY OF DEFINITIONS.— Any term used in this section 
that is defined in section 101 shall have the meaning given that term in 
section 101. 


(g) APPLICATION OF SECTION 230 SAFE Harsor.— For purposes of section 
230 of the Communications Act of 1934 (47 U.S.C. 230), subsection (a) shall be 
considered to be a “law pertaining to intellectual property” under subsection (e) 
(2) of such section 230. 

(h) APPLICATION TO RIGHTS OWNERS. — 


(1) TRANSFERS. — With respect to a rights owner described in subsection 


(I)(2)(B)— 
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(A) subsections (d) and (e) of section 201 and section 204 shall apply to a 
transfer described in subsection (1)(2)(B) to the same extent as with respect 
to a transfer of copyright ownership; and 

(B) notwithstanding section 411, that rights owner may institute an ac- 
tion with respect to a violation of this section to the same extent as the 
owner of an exclusive right under a copyright may institute an action under 
section 501(b). 
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(2) APPLICATION OF OTHER PROVISIONS. — The following provisions shall 
apply to a rights owner under this section to the same extent as any copyright 
owner: 

(A) Section 112(e)(2). 

(B) Section 112(e)(7). 

(C) Section 114(e). 

(D) Section 114(h). 

(i) EPHEMERAL RECORDINGS. — An authorized reproduction made under this 
section shall be subject to section 112(g) to the same extent as a reproduction of 
a sound recording fixed on or after February 15, 1972. 

(j) RULE OF CONSTRUCTION. — A rights owner of, or featured recording artist 
who performs on, a sound recording under this chapter shall be deemed to be 
an interested copyright party, as defined in section 1001, to the same extent as a 
copyright owner or featured recording artist under chapter 10. 

(k) TREATMENT OF STATES AND STATE INSTRUMENTALITIES, OFFICERS, AND 
EMPpLoyEEs. — Any State, and any instrumentality, officer, or employee described 
in subsection (a)(3), shall be subject to the provisions of this section in the same 
manner and to the same extent as any nongovernmental entity. 

(1) Derinrr10Nns. — In this section: 

(1) CovereD activiry.—The term “covered activity” means any activity 
that the copyright owner of a sound recording would have the exclusive right 
to do or authorize under section 106 or 602, or that would violate section 1201 
or 1202, if the sound recording were fixed on or after February 15, 1972. 

(2) RIGHTS OWNER. — The term “rights owner” means — 

(A) the person that has the exclusive right to reproduce a sound record- 
ing under the laws of any State, as of the day before the date of enactment 
of this section; or 

(B) any person to which a right to enforce a violation of this section 
may be transferred, in whole or in part, after the date of enactment of this 
section, under — 

(i) subsections (d) and (e) of section 201; and 
(ii) section 204. 


Chapter 14 - Notes 


1. In 2018, the Orrin G. Hatch—Bob Goodlatte Music Modernization Act added chapter 14. 
Pub. L. No. 115-264, 132 Stat. 3676, 3728. 
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§1501 - Definitions 


In this chapter — 

(1) the term “claimant” means the real party in interest that commences a 
proceeding before the Copyright Claims Board under section 1506(e), pur- 
suant to a permissible claim of infringement brought under section 1504(c) 
(1), noninfringement brought under section 1504(c)(2), or misrepresentation 
brought under section 1504(c)(3); 

(2) the term “counterclaimant” means a respondent in a proceeding before 
the Copyright Claims Board that — 

(A) asserts a permissible counterclaim under section1504(c)(4) against 
the claimant in the proceeding; and 

(B) is the real party in interest with respect to the counterclaim described 
in subparagraph (A); 
(3) the term “party” — 

(A) means a party; and 

(B) includes the attorney of a party, as applicable; and 

(4) the term “respondent” means any person against whom a proceeding is 
brought before the Copyright Claims Board under section 1506(e), pursuant 
to a permissible claim of infringement brought under section 1504(c)(1), non- 
infringement brought under section 1504(c)(2), or misrepresentation brought 
under section 1504(c)(3). 


§1502 - Copyright Claims Board 


(a) IN GENERAL. — There is established in the Copyright Office the Copyright 
Claims Board, which shall serve as an alternative forum in which parties may 
voluntarily seek to resolve certain copyright claims regarding any category of 
copyrighted work, as provided in this chapter. 

(b) OFFICERS AND STAFF. — 

(1) CopyRIGHT CLAIMS OFFICERS.—The Register of Copyrights shall 
recommend 3 full-time Copyright Claims Officers to serve on the Copyright 
Claims Board in accordance with paragraph (3)(A). The Officers shall be ap- 
pointed by the Librarian of Congress to such positions after consultation with 
the Register of Copyrights. 

(2) COPYRIGHT CLAIMS ATTORNEYS. — The Register of Copyrights shall 
hire not fewer than 2 full-time Copyright Claims Attorneys to assist in the 
administration of the Copyright Claims Board. 

(3) QUALIFICATIONS. — 

(A) CopyRIGHT CLAIMS OFFICERS. — 
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(i) IN GENERAL. — Each Copyright Claims Officer shall be an attorney 
who has not fewer than 7 years of legal experience. 

(ii) ExPERIENCE. — Two of the Copyright Claims Officers shall — 

(I) have substantial experience in the evaluation, litigation, or ad- 
judication of copyright infringement claims; and 

(II) between those 2 Officers, have represented or presided over a 
diversity of copyright interests, including those of both owners and 
users of copyrighted works. 

(iii) ALTERNATIVE DISPUTE RESOLUTION. — The Copyright Claims 
Officer not described in clause (ii) shall have substantial familiarity with 
copyright law and experience in the field of alternative dispute resolu- 
tion, including the resolution of litigation matters through that method 
of resolution. 

(B) CopyRIGHT CLAIMS ATTORNEYS. — Each Copyright Claims Attor- 
ney shall be an attorney who has not fewer than 3 years of substantial ex- 
perience in copyright law. 

(4) COMPENSATION. — 

(A) CopyRIGHT CLAIMS OFFICERS. — 

(i) DEFINITION. —In this subparagraph, the term “senior level em- 
ployee of the Federal Government” means an employee, other than an 
employee in the Senior Executive Service, the position of whom is clas- 
sified above GS-15 of the General Schedule. 

(ii) Pay RANGE. — Each Copyright Claims Officer shall be compen- 
sated at a rate of pay that is not less than the minimum, and not more 
than the maximum, rate of pay payable for senior level employees of the 
Federal Government, including locality pay, as applicable. 

(B) CopyRIGHT CLAIMS ATTORNEYS.—Each Copyright Claims At- 
torney shall be compensated at a rate of pay that is not more than the 
maximum rate of pay payable for level 10 of GS—15 of the General Schedule, 
including locality pay, as applicable. 

(5) TERMS. — 

(A) IN GENERAL. — Subject to subparagraph (B), a Copyright Claims 
Officer shall serve for a renewable term of 6 years. 

(B) InrrraL TERMS. —The terms for the first Copyright Claims Officers 
appointed under this chapter shall be as follows: 

(i) The first such Copyright Claims Officer appointed shall be ap- 
pointed for a term of 4 years. 

(ii) The second Copyright Claims Officer appointed shall be appoint- 
ed for a term of 5 years. 

(iii) The third Copyright Claims Officer appointed shall be appointed 
for a term of 6 years. 

(6) VACANCIES AND INCAPACITY. — 
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(A) VACANCY. — 

(i) IN GENERAL. —If a vacancy occurs in the position of a Copyright 

Claims Officer, the Librarian of Congress shall, upon the recommenda- 

tion of, and in consultation with, the Register of Copyrights, act expedi- 

tiously to appoint a Copyright Claims Officer for that position. 
(ii) VACANCY BEFORE EXPIRATION. — An individual appointed to fill 

a vacancy occurring before the expiration of the term for which the 

predecessor of the individual was appointed shall be appointed to serve 

a 6-year term. 

(B) Incapacity. —If a Copyright Claims Officer is temporarily unable 
to perform the duties of the Officer, the Librarian of Congress shall, upon 
recommendation of, and in consultation with, the Register of Copyrights, 
act expeditiously to appoint an interim Copyright Claims Officer to per- 
form such duties during the period of such incapacity. 

(7) SANCTION OR REMOVAL. — Subject to section 1503(b), the Librarian of 
Congress may sanction or remove a Copyright Claims Officer. 

(8) ADMINISTRATIVE SUPPORT. — The Register of Copyrights shall provide 
the Copyright Claims Officers and Copyright Claims Attorneys with necessary 
administrative support, including technological facilities, to carry out the du- 
ties of the Officers and Attorneys under this chapter. 

(9) LOCATION OF COPYRIGHT CLAIMS BOARD. — The offices and facilities 
of the Copyright Claims Officers and Copyright Claims Attorneys shall be 
located at the Copyright Office. 


§1503 - Authority and duties of the Copyright Claims Board 
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(a) FUNCTIONS. — 

(1) COPYRIGHT CLAIMS OFFICERS. — Subject to the provisions of this chap- 
ter and applicable regulations, the functions of the Copyright Claims Officers 
shall be as follows: 

(A) To render determinations on the civil copyright claims, counter- 
claims, and defenses that may be brought before the Officers under this 
chapter. 

(B) To ensure that claims, counterclaims, and defenses are properly as- 
serted and otherwise appropriate for resolution by the Copyright Claims 
Board. 

(C) To manage the proceedings before the Officers and render rulings 
pertaining to the consideration of claims, counterclaims, and defenses, in- 
cluding with respect to scheduling, discovery, evidentiary, and other mat- 
ters. 
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(D) To request, from participants and nonparticipants in a proceeding, 
the production of information and documents relevant to the resolution 
of a claim, counterclaim, or defense. 

(E) To conduct hearings and conferences. 

(F) To facilitate the settlement by the parties of claims and counterclaims. 

(G) To — 

(i) award monetary relief; and 

(ii) include in the determinations of the Officers a requirement that 
certain activities under section 1504(e)(2) cease or be mitigated, if the 
party to undertake the applicable measure has so agreed. 

(H) To provide information to the public concerning the procedures and 
requirements of the Copyright Claims Board. 

(I) To maintain records of the proceedings before the Officers, certify 
official records of such proceedings as needed, and, as provided in section 
1506(t), make the records in such proceedings available to the public. 

(J) To carry out such other duties as are set forth in this chapter. 

(K) When not engaged in performing the duties of the Officers set forth 
in this chapter, to perform such other duties as may be assigned by the 
Register of Copyrights. 

(2) COPYRIGHT CLAIMS ATTORNEYS. — Subject to the provisions of this 
chapter and applicable regulations, the functions of the Copyright Claims 
Attorneys shall be as follows: 

(A) To provide assistance to the Copyright Claims Officers in the admin- 
istration of the duties of those Officers under this chapter. 

(B) To provide assistance to members of the public with respect to the 
procedures and requirements of the Copyright Claims Board. 

(C) To provide information to potential claimants contemplating bring- 
ing a permissible action before the Copyright Claims Board about obtain- 
ing a subpoena under section 512(h) for the sole purpose of identifying a 
potential respondent in such an action. 

(D) When not engaged in performing the duties of the Attorneys set 
forth in this chapter, to perform such other duties as may be assigned by 
the Register of Copyrights. 

(b) INDEPENDENCE IN DETERMINATIONS. — 

(1) IN GENERAL. — The Copyright Claims Board shall render the determi- 
nations of the Board in individual proceedings independently on the basis of 
the records in the proceedings before it and in accordance with the provisions 
of this title, judicial precedent, and applicable regulations of the Register of 
Copyrights. 

(2) CoNsuULTATION.—The Copyright Claims Officers and Copyright 
Claims Attorneys — 
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(A) may consult with the Register of Copyrights on general issues of 
law; and 
(B) subject to section 1506(x), may not consult with the Register of 

Copyrights with respect to — 

(i) the facts of any particular matter pending before the Officers and 
the Attorneys; or 
(ii) the application of law to the facts described in clause (i). 

(3) PERFORMANCE APPRAISALS. — Notwithstanding any other provision of 
law or any regulation or policy of the Library of Congress or Register of Copy- 
rights, any performance appraisal of a Copyright Claims Officer or Copyright 
Claims Attorney may not consider the substantive result of any individual 
determination reached by the Copyright Claims Board as a basis for appraisal 
except to the extent that the result may relate to any actual or alleged violation 
of an ethical standard of conduct. 

(c) DIRECTION BY REGISTER.—Subject to subsection (b), the Copyright 
Claims Officers and Copyright Claims Attorneys shall, in the administration of 
their duties, be under the general direction of the Register of Copyrights. 

(d) INconsistENT Duties BARRED.—A Copyright Claims Officer or Copy- 
right Claims Attorney may not undertake any duty that conflicts with the duties 
of the Officer or Attorney in connection with the Copyright Claims Board. 

(e) REecusaL.—A Copyright Claims Officer or Copyright Claims Attorney 
shall recuse himself or herself from participation in any proceeding with respect 
to which the Copyright Claims Officer or Copyright Claims Attorney, as the case 
may be, has reason to believe that he or she has a conflict of interest. 

(f) Ex PARTE COMMUNICATIONS. — Except as may otherwise be permitted 
by applicable law, any party to a proceeding before the Copyright Claims Board 
shall refrain from ex parte communications with the Copyright Claims Officers 
and the Register of Copyrights concerning the substance of any active or pending 
proceeding before the Copyright Claims Board. 

(g) JuptcraL Review. — Actions of the Copyright Claims Officers and Register 
of Copyrights under this chapter in connection with the rendering of any deter- 
mination are subject to judicial review as provided under section 1508(c) and not 
under chapter 7 of title 5. 


§1504 - Nature of proceedings 
(a) VOLUNTARY PARTICIPATION. — Participation in a Copyright Claims Board 
proceeding shall be on a voluntary basis in accordance with this chapter, and the 


right of any party to instead pursue a claim, counterclaim, or defense in a district 
court of the United States, any other court, or any other forum, and to seek a jury 
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trial, shall be preserved. The rights, remedies, and limitations under this section 
may not be waived except in accordance with this chapter. 

(b) SraruTE oF LIMITATIONS. — 

(1) IN GENERAL. —A proceeding may not be maintained before the Copy- 
right Claims Board unless the proceeding is commenced, in accordance with 
section 1506(e), before the Copyright Claims Board not later than 3 years after 
the claim accrued. 

(2) ToLLtNG. — Subject to section 1507(a), a proceeding commenced before 
the Copyright Claims Board shall toll the time permitted under section 507(b) 
for the commencement of an action on the same claim in a district court of the 
United States during the period in which the proceeding is pending. 

(c) PERMISSIBLE CLAIMS, COUNTERCLAIMS, AND DEFENSES. — The Copy- 
right Claims Board may render determinations with respect to the following 
claims, counterclaims, and defenses, subject to such further limitations and re- 
quirements, including with respect to particular classes of works, as may be set 
forth in regulations established by the Register of Copyrights: 

(1) A claim for infringement of an exclusive right in a copyrighted work 
provided under section 106 by the legal or beneficial owner of the exclusive 
right at the time of the infringement for which the claimant seeks damages, if 
any, within the limitations set forth in subsection (e)(1). 

(2) A claim for a declaration of noninfringement of an exclusive right in 
a copyrighted work provided under section 106, consistent with section 2201 
of title 28. 

(3) A claim under section 512(f) for misrepresentation in connection with 
a notification of claimed infringement or a counter notification seeking to 
replace removed or disabled material, except that any remedies relating to such 
a claim in a proceeding before the Copyright Claims Board shall be limited to 
those available under this chapter. 

(4) A counterclaim that is asserted solely against the claimant in a proceed- 
ing — 

(A) pursuant to which the counterclaimant seeks damages, if any, within 
the limitations set forth in subsection (e)(1); and 
(B) that— 

(i) arises under section 106 or section 512(f) and out of the same 
transaction or occurrence that is the subject of a claim of infringement 
brought under paragraph (1), a claim of noninfringement brought under 
paragraph (2), or a claim of misrepresentation brought under paragraph 
(3); or 

(ii) arises under an agreement pertaining to the same transaction or 
occurrence that is the subject of a claim of infringement brought under 
paragraph (1), if the agreement could affect the relief awarded to the 
claimant. 
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(5) A legal or equitable defense under this title or otherwise available under 
law, in response to a claim or counterclaim asserted under this subsection. 

(6) A single claim or multiple claims permitted under paragraph (1), (2), or 
(3) by 1 or more claimants against 1 or more respondents, but only if all claims 
asserted in any 1 proceeding arise out of the same allegedly infringing activ- 
ity or continuous course of infringing activities and do not, in the aggregate, 
result in the recovery of such claim or claims for damages that exceed the 
limitations under subsection (e)(1). 

(d) ExctupEp Criaims.—The following claims and counterclaims are not 
subject to determination by the Copyright Claims Board: 

(1) A claim or counterclaim that is not a permissible claim or counterclaim 
under subsection (c). 

(2) A claim or counterclaim that has been finally adjudicated by a court of 
competent jurisdiction or that is pending before a court of competent jurisdic- 
tion, unless that court has granted a stay to permit that claim or counterclaim 
to proceed before the Copyright Claims Board. 

(3) A claim or counterclaim by or against a Federal or State governmental 
entity. 

(4) A claim or counterclaim asserted against a person or entity residing 
outside of the United States, except in a case in which the person or entity 
initiated the proceeding before the Copyright Claims Board and is subject to 
counterclaims under this chapter. 

(e) PERMISSIBLE REMEDIES. — 

(1) MONETARY RECOVERY. — 

(A) ACTUAL DAMAGES, PROFITS, AND STATUTORY DAMAGES FOR IN- 
ERINGEMENT. — With respect to a claim or counterclaim for infringement 
of copyright, and subject to the limitation on total monetary recovery un- 
der subparagraph (D), the Copyright Claims Board may award either of 
the following: 

(i) Actual damages and profits determined in accordance with section 

504(b), with that award taking into consideration, in appropriate cases, 

whether the infringing party has agreed to cease or mitigate the infring- 

ing activity under paragraph (2). 

(ii) Statutory damages, which shall be determined in accordance with 
section 504(c), subject to the following conditions: 

(I) With respect to works timely registered under section 412, so 
that the works are eligible for an award of statutory damages in ac- 
cordance with that section, the statutory damages may not exceed 
$15,000 for each work infringed. 

(II) With respect to works not timely registered under section 412, 
but eligible for an award of statutory damages under this section, 
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statutory damages may not exceed $7,500 per work infringed, or a 
total of $15,000 in any 1 proceeding. 

(III) The Copyright Claims Board may not make any finding that, 
or consider whether, the infringement was committed willfully in 
making an award of statutory damages. 

(IV) The Copyright Claims Board may consider, as an addition- 
al factor in awarding statutory damages, whether the infringer has 
agreed to cease or mitigate the infringing activity under paragraph (2). 

(B) ELECTION OF DAMAGES. — With respect to a claim or counterclaim 
of infringement, at any time before final determination is rendered, and 
notwithstanding the schedule established by the Copyright Claims Board 
under section 1506(k), the claimant or counterclaimant shall elect — 

(i) to recover actual damages and profits or statutory damages under 
subparagraph (A); or 
(ii) not to recover damages. 

(C) DAMAGES FOR OTHER CLAIMS. — Damages for claims and counter- 
claims other than infringement claims, such as those brought under section 
512(f), shall be subject to the limitation under subparagraph (D). 

(D) LIMITATION ON TOTAL MONETARY RECOVERY. — Notwithstanding 
any other provision of law, a party that pursues any 1 or more claims or 
counterclaims in any single proceeding before the Copyright Claims Board 
may not seek or recover in that proceeding a total monetary recovery that 
exceeds the sum of $30,000, exclusive of any attorneys’ fees and costs that 
may be awarded under section 1506(y)(2). 

(2) AGREEMENT TO CEASE CERTAIN ACTIVITY.—In a determination of 
the Copyright Claims Board, the Board shall include a requirement to cease 
conduct if, in the proceeding relating to the determination — 

(A) a party agrees — 

(i) to cease activity that is found to be infringing, including removing 
or disabling access to, or destroying, infringing materials; or 

(ii) to cease sending a takedown notice or counter notice under sec- 
tion 512 to the other party regarding the conduct at issue before the 

Board if that notice or counter notice was found to be a knowing mate- 

rial misrepresentation under section 512(f); and 

(B) the agreement described in subparagraph (A) is reflected in the re- 
cord for the proceeding. 

(3) ATTORNEYS’ FEES AND costs. — Notwithstanding any other provision 
of law, except in the case of bad faith conduct as provided in section 1506(y) 
(2), the parties to proceedings before the Copyright Claims Board shall bear 
their own attorneys’ fees and costs. 
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(f) JorINT AND SEVERAL LiABILITY. — Parties to a proceeding before the Copy- 
right Claims Board may be found jointly and severally liable if all such parties 
and relevant claims or counterclaims arise from the same activity or activities. 

(g) PERMISSIBLE NUMBER OF Cases. — The Register of Copyrights may es- 
tablish regulations relating to the permitted number of proceedings each year by 
the same claimant under this chapter, in the interests of justice and the adminis- 
tration of the Copyright Claims Board. 


§1505 - Registration requirement 


(a) APPLICATION OR CERTIFICATE. —A claim or counterclaim alleging in- 
fringement of an exclusive right in a copyrighted work may not be asserted before 
the Copyright Claims Board unless — 

(1) the legal or beneficial owner of the copyright has first delivered a com- 
pleted application, a deposit, and the required fee for registration of the copy- 
right to the Copyright Office; and 

(2) a registration certificate has either been issued or has not been refused. 
(b) CERTIFICATE OF REGISTRATION. — Notwithstanding any other provi- 

sion of law, a claimant or counterclaimant in a proceeding before the Copyright 
Claims Board shall be eligible to recover actual damages and profits or statutory 
damages under this chapter for infringement of a work if the requirements of 
subsection (a) have been met, except that — 

(1) the Copyright Claims Board may not render a determination in the 
proceeding until — 

(A) a registration certificate with respect to the work has been issued by 
the Copyright Office, submitted to the Copyright Claims Board, and made 
available to the other parties to the proceeding; and 

(B) the other parties to the proceeding have been provided an opportu- 
nity to address the registration certificate; 

(2) if the proceeding may not proceed further because a registration certifi- 
cate for the work is pending, the proceeding shall be held in abeyance pending 
submission of the certificate to the Copyright Claims Board, except that, if 
the proceeding is held in abeyance for more than 1 year, the Copyright Claims 
Board may, upon providing written notice to the parties to the proceeding, 
and 30 days to the parties to respond to the notice, dismiss the proceeding 
without prejudice; and 

(3) if the Copyright Claims Board receives notice that registration with re- 
spect to the work has been refused, the proceeding shall be dismissed without 
prejudice. 

(c) PRESUMPTION. —In a case in which a registration certificate shows that 
registration with respect to a work was issued not later than 5 years after the date 
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of the first publication of the work, the presumption under section 410(c) shall 
apply in a proceeding before the Copyright Claims Board, in addition to relevant 
principles of law under this title. 

(d) REGULATIONS. —In order to ensure that actions before the Copyright 
Claims Board proceed in a timely manner, the Register of Copyrights shall estab- 
lish regulations allowing the Copyright Office to make a decision, on an expedited 
basis, to issue or deny copyright registration for an unregistered work that is at 
issue before the Board. 


§1506 - Conduct of proceedings 


(a) IN GENERAL. — 

(1) APPLICABLE LAW. — Proceedings of the Copyright Claims Board shall be 
conducted in accordance with this chapter and regulations established by the 
Register of Copyrights under this chapter, in addition to relevant principles 
of law under this title. 

(2) CONFLICTING PRECEDENT. —If it appears that there may be conflict- 
ing judicial precedent on an issue of substantive copyright law that cannot 
be reconciled, the Copyright Claims Board shall follow the law of the Federal 
jurisdiction in which the action could have been brought if filed in a district 
court of the United States, or, if the action could have been brought in more 
than 1 such jurisdiction, the jurisdiction that the Copyright Claims Board 
determines has the most significant ties to the parties and conduct at issue. 
(b) Recorp.—The Copyright Claims Board shall maintain records docu- 

menting the proceedings before the Board. 
(c) CENTRALIZED Process.—Proceedings before the Copyright Claims 
Board shall— 

(1) be conducted at the offices of the Copyright Claims Board without the 
requirement of in-person appearances by parties or others; and 

(2) take place by means of written submissions, hearings, and conferences 
carried out through internet-based applications and other telecommunica- 
tions facilities, except that, in cases in which physical or other nontestimo- 
nial evidence material to a proceeding cannot be furnished to the Copyright 
Claims Board through available telecommunications facilities, the Copyright 
Claims Board may make alternative arrangements for the submission of such 
evidence that do not prejudice any other party to the proceeding. 

(d) REPRESENTATION. — A party to a proceeding before the Copyright Claims 
Board may be, but is not required to be, represented by — 
(1) an attorney; or 


Copyright Law of the United States 343 


§1506 Copyright Small Claims 


(2) a law student who is qualified under applicable law governing represen- 
tation by law students of parties in legal proceedings and who provides such 
representation on a pro bono basis. 

(e) COMMENCEMENT OF PROCEEDING. — In order to commence a proceeding 
under this chapter, a claimant shall, subject to such additional requirements as 
may be prescribed in regulations established by the Register of Copyrights, file a 
claim with the Copyright Claims Board, that — 

(1) includes a statement of material facts in support of the claim; 

(2) is certified under subsection (y)(1); and 

(3) is accompanied by a filing fee in such amount as may be prescribed in 
regulations established by the Register of Copyrights. 

(f) REVIEW OF CLAIMS AND COUNTERCLAIMS. — 

(1) CLaims.— Upon the filing of a claim under subsection (e), the claim 
shall be reviewed by a Copyright Claims Attorney to ensure that the claim 
complies with this chapter and applicable regulations, subject to the following: 

(A) If the claim is found to comply, the claimant shall be notified regard- 
ing that compliance and instructed to proceed with service of the claim 
under subsection (g). 

(B) If the claim is found not to comply, the claimant shall be notified 
that the claim is deficient and be permitted to file an amended claim not 
later than 30 days after the date on which the claimant receives the notice, 
without the requirement of an additional filing fee. If the claimant files a 
compliant claim within that 30-day period, the claimant shall be so noti- 
fied and be instructed to proceed with service of the claim. If the claim is 
refiled within that 30-day period and still fails to comply, the claimant shall 
again be notified that the claim is deficient and shall be provided a second 
opportunity to amend the claim not later than 30 days after the date of that 
second notice, without the requirement of an additional filing fee. If the 
claim is refiled again within that second 30-day period and is compliant, 
the claimant shall be so notified and shall be instructed to proceed with 
service of the claim, but if the claim still fails to comply, upon confirma- 
tion of such noncompliance by a Copyright Claims Officer, the proceeding 
shall be dismissed without prejudice. The Copyright Claims Board shall 
also dismiss without prejudice any proceeding in which a compliant claim 
is not filed within the applicable 30-day period. 

(C)(i) Subject to clause (ii), for purposes of this paragraph, a claim 
against an online service provider for infringement by reason of the stor- 
age of or referral or linking to infringing material that may be subject to 
the limitations on liability set forth in subsection (b), (c), or (d) of section 
512 shall be considered noncompliant unless the claimant affirms in the 
statement required under subsection (e)(1) of this section that the claimant 
has previously notified the service provider of the claimed infringement in 
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accordance with subsection (b)(2)(E), (c)(3), or (d)(3) of section 512, as ap- 

plicable, and the service provider failed to remove or disable access to the 

material expeditiously upon the provision of such notice. 

(ii) If a claim is found to be noncompliant under clause (i), the Copy- 
right Claims Board shall provide the claimant with information con- 
cerning the service of such a notice under the applicable provision of 
section 512. 

(2) COUNTERCLAIMS. — Upon the filing and service of a counterclaim, the 
counterclaim shall be reviewed by a Copyright Claims Attorney to ensure that 
the counterclaim complies with the provisions of this chapter and applicable 
regulations. If the counterclaim is found not to comply, the counterclaimant 
and the other parties to the proceeding shall be notified that the counterclaim 
is deficient, and the counterclaimant shall be permitted to file and serve an 
amended counterclaim not later than 30 days after the date of such notice. If 
the counterclaimant files and serves a compliant counterclaim within that 30- 
day period, the counterclaimant and such other parties shall be so notified. If 
the counterclaim is refiled and served within that 30-day period but still fails 
to comply, the counterclaimant and such other parties shall again be notified 
that the counterclaim is deficient, and the counterclaimant shall be provided 
a second opportunity to amend the counterclaim not later than 30 days after 
the date of the second notice. If the counterclaim is refiled and served again 
within that second 30-day period and is compliant, the counterclaimant and 
such other parties shall be so notified, but if the counterclaim still fails to com- 
ply, upon confirmation of such noncompliance by a Copyright Claims Officer, 
the counterclaim, but not the proceeding, shall be dismissed without prejudice. 

(3) DIsMISSAL FOR UNSUITABILITY. — The Copyright Claims Board shall 
dismiss a claim or counterclaim without prejudice if, upon reviewing the claim 
or counterclaim, or at any other time in the proceeding, the Copyright Claims 
Board concludes that the claim or counterclaim is unsuitable for determina- 
tion by the Copyright Claims Board, including on account of any of the fol- 
lowing: 

(A) The failure to join a necessary party. 

(B) The lack of an essential witness, evidence, or expert testimony. 

(C) The determination of a relevant issue of law or fact that could ex- 
ceed either the number of proceedings the Copyright Claims Board could 
reasonably administer or the subject matter competence of the Copyright 
Claims Board. 

(g) SERVICE OF NOTICE AND CLArIMs.—In order to proceed with a claim 
against a respondent, a claimant shall, not later than 90 days after receiving no- 
tification under subsection (f) to proceed with service, file with the Copyright 
Claims Board proof of service on the respondent. In order to effectuate service 
on a respondent, the claimant shall cause notice of the proceeding and a copy of 
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the claim to be served on the respondent, either by personal service or pursuant 
to a waiver of personal service, as prescribed in regulations established by the 
Register of Copyrights. Such regulations shall include the following requirements: 

(1) The notice of the proceeding shall adhere to a prescribed form and shall 
set forth the nature of the Copyright Claims Board and proceeding, the right 
of the respondent to opt out, and the consequences of opting out and not 
opting out, including a prominent statement that, by not opting out within 
60 days after receiving the notice, the respondent — 

(A) loses the opportunity to have the dispute decided by a court created 
under article III of the Constitution of the United States; and 
(B) waives the right to a jury trial regarding the dispute. 

(2) The copy of the claim served on the respondent shall be the same as the 
claim that was filed with the Copyright Claims Board. 

(3) Personal service of a notice and claim may be effected by an individual 
who is not a party to the proceeding and is older than 18 years of age. 

(4) An individual, other than a minor or incompetent individual, may be 
served by— 

(A) complying with State law for serving a summons in an action 
brought in courts of general jurisdiction in the State where service is made; 

(B) delivering a copy of the notice and claim to the individual personally; 

(C) leaving a copy of the notice and claim at the individual’s dwelling 
or usual place of abode with someone of suitable age and discretion who 
resides there; or 

(D) delivering a copy of the notice and claim to an agent designated by 
the respondent to receive service of process or, if not so designated, an agent 
authorized by appointment or by law to receive service of process. 

(5)(A) A corporation, partnership, or unincorporated association that is 
subject to suit in courts of general jurisdiction under a common name shall 
be served by delivering a copy of the notice and claim to its service agent. If 
such service agent has not been designated, service shall be accomplished — 

(i) by complying with State law for serving a summons in an action 
brought in courts of general jurisdiction in the State where service is 
made; or 

(ii) by delivering a copy of the notice and claim to an officer, a man- 
aging or general agent, or any other agent authorized by appointment 
or by law to receive service of process in an action brought in courts of 
general jurisdiction in the State where service is made and, if the agent 
is one authorized by statute and the statute so requires, by also mailing 
a copy of the notice and claim to the respondent. 

(B) A corporation, partnership, or unincorporated association that is 
subject to suit in courts of general jurisdiction under a common name 
may elect to designate a service agent to receive notice of a claim against it 
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before the Copyright Claims Board by complying with requirements that 

the Register of Copyrights shall establish by regulation. The Register of 

Copyrights shall maintain a current directory of service agents that is avail- 

able to the public for inspection, including through the internet, and may 

require such corporations, partnerships, and unincorporated associations 
designating such service agents to pay a fee to cover the costs of maintain- 
ing the directory. 

(6) In order to request a waiver of personal service, the claimant may notify 
a respondent, by first class mail or by other reasonable means, that a proceed- 
ing has been commenced, such notice to be made in accordance with regula- 
tions established by the Register of Copyrights, subject to the following: 

(A) Any such request shall be in writing, shall be addressed to the respon- 
dent, and shall be accompanied by a prescribed notice of the proceeding, 
a copy of the claim as filed with the Copyright Claims Board, a prescribed 
form for waiver of personal service, and a prepaid or other means of return- 
ing the form without cost. 

(B) The request shall state the date on which the request is sent, and shall 
provide the respondent a period of 30 days, beginning on the date on which 
the request is sent, to return the waiver form signed by the respondent. The 
signed waiver form shall, for purposes of this subsection, constitute ac- 
ceptance and proof of service as of the date on which the waiver is signed. 
(7)(A) A respondent’s waiver of personal service shall not constitute a waiver 

of the respondent’s right to opt out of the proceeding. 

(B) A respondent who timely waives personal service under paragraph 
(6) and does not opt out of the proceeding shall be permitted a period of 
30 days, in addition to the period otherwise permitted under the appli- 
cable procedures of the Copyright Claims Board, to submit a substantive 
response to the claim, including any defenses and counterclaims. 

(8) A minor or an incompetent individual may only be served by complying 
with State law for serving a summons or like process on such an individual 
in an action brought in the courts of general jurisdiction of the State where 
service is made. 

(9) Service of a claim and waiver of personal service may only be effected 
within the United States. 

(h) NoTIFICATION BY COPYRIGHT CLAIMS Boarp.—The Register of Copy- 
rights shall establish regulations providing for a written notification to be sent by, 
or on behalf of, the Copyright Claims Board to notify the respondent of a pend- 
ing proceeding against the respondent, as set forth in those regulations, which 
shall— 

(1) include information concerning the respondent's right to opt out of the 
proceeding, the consequences of opting out and not opting out, and a promi- 
nent statement that, by not opting out within 60 days after the date of service 
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under subsection (g), the respondent loses the opportunity to have the dispute 

decided by a court created under article III of the Constitution of the United 

States and waives the right to a jury trial regarding the dispute; and 

(2) be in addition to, and separate and apart from, the notice requirements 
under subsection (g). 

(i) Opt-Out PRocEepurRE.— Upon being properly served with a notice and 
claim, a respondent who chooses to opt out of the proceeding shall have a period 
of 60 days, beginning on the date of service, in which to provide written notice 
of such choice to the Copyright Claims Board, in accordance with regulations 
established by the Register of Copyrights. If proof of service has been filed by the 
claimant and the respondent does not submit an opt-out notice to the Copy- 
right Claims Board within that 60-day period, the proceeding shall be deemed 
an active proceeding and the respondent shall be bound by the determination in 
the proceeding to the extent provided under section 1507(a). If the respondent 
opts out of the proceeding during that 60-day period, the proceeding shall be 
dismissed without prejudice, except that, in exceptional circumstances and upon 
written notice to the claimant, the Copyright Claims Board may extend that 60- 
day period in the interests of justice. 

(j) SERVICE OF OTHER DocuMENTSs. — Documents submitted or relied upon 
in a proceeding, other than the notice and claim, shall be served in accordance 
with regulations established by the Register of Copyrights. 

(k) ScHEDULING.— Upon confirmation that a proceeding has become an ac- 
tive proceeding, the Copyright Claims Board shall issue a schedule for the future 
conduct of the proceeding. The schedule shall not specify a time that a claimant 
or counterclaimant is required make an election of damages that is inconsistent 
with section 1504(e). A schedule issued by the Copyright Claims Board may be 
amended by the Copyright Claims Board in the interests of justice. 

(1) CONFERENCES. — One or more Copyright Claims Officers may hold a con- 
ference to address case management or discovery issues in a proceeding, which 
shall be noted upon the record of the proceeding and may be recorded or tran- 
scribed. 

(m) Party SuBMissions. —A proceeding of the Copyright Claims Board may 
not include any formal motion practice, except that, subject to applicable regula- 
tions and procedures of the Copyright Claims Board — 

(1) the parties to the proceeding may make requests to the Copyright 
Claims Board to address case management and discovery matters, and submit 
responses thereto; and 

(2) the Copyright Claims Board may request or permit parties to make 
submissions addressing relevant questions of fact or law, or other matters, in- 
cluding matters raised sua sponte by the Copyright Claims Officers, and offer 
responses thereto. 
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(n) Discovery. — Discovery in a proceeding shall be limited to the produc- 
tion of relevant information and documents, written interrogatories, and written 
requests for admission, as provided in regulations established by the Register of 
Copyrights, except that — 

(1) upon the request of a party, and for good cause shown, the Copyright 
Claims Board may approve additional relevant discovery, on a limited basis, 
in particular matters, and may request specific information and documents 
from participants in the proceeding and voluntary submissions from nonpar- 
ticipants, consistent with the interests of justice; 

(2) upon the request of a party, and for good cause shown, the Copyright 
Claims Board may issue a protective order to limit the disclosure of documents 
or testimony that contain confidential information; and 

(3) after providing notice and an opportunity to respond, and upon good 
cause shown, the Copyright Claims Board may apply an adverse inference 
with respect to disputed facts against a party who has failed to timely provide 
discovery materials in response to a proper request for materials that could be 
relevant to such facts. 

(0) EvipENCcE. — The Copyright Claims Board may consider the following 
types of evidence in a proceeding, and such evidence may be admitted without 
application of formal rules of evidence: 

(1) Documentary and other nontestimonial evidence that is relevant to the 
claims, counterclaims, or defenses in the proceeding. 

(2) Testimonial evidence, submitted under penalty of perjury in written 
form or in accordance with subsection (p), limited to statements of the par- 
ties and nonexpert witnesses, that is relevant to the claims, counterclaims, and 
defenses in a proceeding, except that, in exceptional cases, expert witness testi- 
mony or other types of testimony may be permitted by the Copyright Claims 
Board for good cause shown. 

(p) Heartnes. —The Copyright Claims Board may conduct a hearing to re- 
ceive oral presentations on issues of fact or law from parties and witnesses to a 
proceeding, including oral testimony, subject to the following: 

(1) Any such hearing shall be attended by not fewer than 2 of the Copyright 
Claims Officers. 

(2) The hearing shall be noted upon the record of the proceeding and, sub- 
ject to paragraph (3), may be recorded or transcribed as deemed necessary by 
the Copyright Claims Board. 

(3) A recording or transcript of the hearing shall be made available to any 
Copyright Claims Officer who is not in attendance. 

(q) VoLUNTARY DISMISSAL. — 

(1) By cLarmant.— Upon the written request of a claimant that is re- 
ceived before a respondent files a response to the claim in a proceeding, the 
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Copyright Claims Board shall dismiss the proceeding, or a claim or respon- 
dent, as requested, without prejudice. 

(2) By COUNTERCLAIMANT. — Upon written request of a counterclaimant 
that is received before a claimant files a response to the counterclaim, the 
Copyright Claims Board shall dismiss the counterclaim, such dismissal to be 
without prejudice. 

(3) CLAss ACTIONS. — Any party in an active proceeding before the Copy- 
right Claims Board who receives notice of a pending or putative class action, 
arising out of the same transaction or occurrence, in which that party is a class 
member may request in writing dismissal of the proceeding before the Board. 
Upon notice to all claimants and counterclaimants, the Copyright Claims 
Board shall dismiss the proceeding without prejudice. 

(r) SETTLEMENT. — 

(1) IN GENERAL. — At any time in an active proceeding, some or all of the 
parties may — 

(A) jointly request a conference with a Copyright Claims Officer for the 
purpose of facilitating settlement discussions; or 

(B) submit to the Copyright Claims Board an agreement providing for 
settlement and dismissal of some or all of the claims and counterclaims in 
the proceeding. 

(2) ADDITIONAL REQUEST. — A submission under paragraph (1)(B) may in- 
clude a request that the Copyright Claims Board adopt some or all of the terms 
of the parties’ settlement in a final determination in the proceeding. 

(s) FacTUAL FINDINGs. — Subject to subsection (n)(3), the Copyright Claims 
Board shall make factual findings based upon a preponderance of the evidence. 
(t) DETERMINATIONS. — 
(1) NATURE AND CONTENTS. — A determination rendered by the Copyright 
Claims Board in a proceeding shall — 
(A) be reached by a majority of the Copyright Claims Board; 
(B) be in writing, and include an explanation of the factual and legal 
basis of the determination; 
(C) set forth any terms by which a respondent or counterclaim respon- 

dent has agreed to cease infringing activity under section 1504(e)(2); 

(D) to the extent requested under subsection (r)(2), set forth the terms 
of any settlement agreed to under subsection (r)(1); and 
(E) include a clear statement of all damages and other relief awarded, 

including under subparagraphs (C) and (D). 

(2) Dissent. —A Copyright Claims Officer who dissents from a decision 
contained in a determination under paragraph (1) may append a statement 
setting forth the grounds for that dissent. 

(3) PusiicaTion.—Each final determination of the Copyright Claims 
Board shall be made available on a publicly accessible website. The Register 
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shall establish regulations with respect to the publication of other records 

and information relating to such determinations, including the redaction of 

records to protect confidential information that is the subject of a protective 

order under subsection (n)(2). 

(4) FREEDOM OF INFORMATION AcT.—AIl information relating to pro- 
ceedings of the Copyright Claims Board under this chapter is exempt from 
disclosure to the public under section 552(b)(3) of title 5, except for determina- 
tions, records, and information published under paragraph (3). 

(u) RESPONDENT’s DEFAULT. —If a proceeding has been deemed an active 
proceeding but the respondent has failed to appear or has ceased participating 
in the proceeding, as demonstrated by the respondent’s failure, without justifi- 
able cause, to meet 1 or more deadlines or requirements set forth in the sched- 
ule adopted by the Copyright Claims Board under subsection (k), the Copyright 
Claims Board may enter a default determination, including the dismissal of any 
counterclaim asserted by the respondent, as follows and in accordance with such 
other requirements as the Register of Copyrights may establish by regulation: 

(1) The Copyright Claims Board shall require the claimant to submit rel- 
evant evidence and other information in support of the claimant’s claim and 
any asserted damages and, upon review of such evidence and any other re- 
quested submissions from the claimant, shall determine whether the materi- 
als so submitted are sufficient to support a finding in favor of the claimant 
under applicable law and, if so, the appropriate relief and damages, if any, to 
be awarded. 

(2) If the Copyright Claims Board makes an affirmative determination 
under paragraph (1), the Copyright Claims Board shall prepare a proposed 
default determination, and shall provide written notice to the respondent at 
all addresses, including email addresses, reflected in the records of the pro- 
ceeding before the Copyright Claims Board, of the pendency of a default de- 
termination by the Copyright Claims Board and of the legal significance of 
such determination. Such notice shall be accompanied by the proposed default 
determination and shall provide that the respondent has a period of 30 days, 
beginning on the date of the notice, to submit any evidence or other informa- 
tion in opposition to the proposed default determination. 

(3) If the respondent responds to the notice provided under paragraph (2) 
within the 30-day period provided in such paragraph, the Copyright Claims 
Board shall consider the respondent’s submissions and, after allowing the other 
parties to address such submissions, maintain, or amend its proposed determi- 
nation as appropriate, and the resulting determination shall not be a default 
determination. 

(4) If the respondent fails to respond to the notice provided under para- 
graph (2), the Copyright Claims Board shall proceed to issue the default de- 
termination as a final determination. Thereafter, the respondent may only 
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challenge such determination to the extent permitted under section 1508(c), 

except that, before any additional proceedings are initiated under section 1508, 

the Copyright Claims Board may, in the interests of justice, vacate the default 

determination. 

(v) CLAIMANT’S FAILURE TO PROCEED. — 

(1) FAILURE TO COMPLETE SERVICE. —If a claimant fails to complete ser- 
vice on a respondent within the 90-day period required under subsection (g), 
the Copyright Claims Board shall dismiss that respondent from the proceed- 
ing without prejudice. If a claimant fails to complete service on all respondents 
within that 90-day period, the Copyright Claims Board shall dismiss the pro- 
ceeding without prejudice. 

(2) FAILURE TO PROSECUTE. —If a claimant fails to proceed in an active 
proceeding, as demonstrated by the claimant’s failure, without justifiable cause, 
to meet 1 or more deadlines or requirements set forth in the schedule adopted 
by the Copyright Claims Board under subsection (k), the Copyright Claims 
Board may, upon providing written notice to the claimant and a period of 30 
days, beginning on the date of the notice, to respond to the notice, and after 
considering any such response, issue a determination dismissing the claimant’s 
claims, which shall include an award of attorneys’ fees and costs, if appro- 
priate, under subsection (y)(2). Thereafter, the claimant may only challenge 
such determination to the extent permitted under section 1508(c), except that, 
before any additional proceedings are initiated under section 1508, the Copy- 
right Claims Board may, in the interests of justice, vacate the determination 
of dismissal. 

(w) REQUEST FOR RECONSIDERATION. —A party may, not later than 30 days 
after the date on which the Copyright Claims Board issues a final determination 
in a proceeding under this chapter, submit a written request for reconsideration 
of, or an amendment to, such determination if the party identifies a clear error 
of law or fact material to the outcome, or a technical mistake. After providing the 
other parties an opportunity to address such request, the Copyright Claims Board 
shall either deny the request or issue an amended final determination. 

(x) Review By Recister.—If the Copyright Claims Board denies a party a 
request for reconsideration of a final determination under subsection (w), that 
party may, not later than 30 days after the date of such denial, request review of 
the final determination by the Register of Copyrights in accordance with regula- 
tions established by the Register. Such request shall be accompanied by a rea- 
sonable filing fee, as provided in such regulations. The review by the Register 
shall be limited to consideration of whether the Copyright Claims Board abused 
its discretion in denying reconsideration of the determination. After providing 
the other parties an opportunity to address the request, the Register shall either 
deny the request for review, or remand the proceeding to the Copyright Claims 
Board for reconsideration of issues specified in the remand and for issuance of 
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an amended final determination. Such amended final determination shall not 
be subject to further consideration or review, other than under section 1508(c). 

(y) CONDUCT OF PARTIES AND ATTORNEYS. — 

(1) CERTIFICATION. — The Register of Copyrights shall establish regulations 
requiring certification of the accuracy and truthfulness of statements made by 
participants in proceedings before the Copyright Claims Board. 

(2) BAD FAITH ConDUCT. — Notwithstanding any other provision of law, 
in any proceeding in which a determination is rendered and it is established 
that a party pursued a claim, counterclaim, or defense for a harassing or other 
improper purpose, or without a reasonable basis in law or fact, then, unless 
inconsistent with the interests of justice, the Copyright Claims Board shall in 
such determination award reasonable costs and attorneys’ fees to any adversely 
affected party of in an amount of not more than $5,000, except that — 

(A) if an adversely affected party appeared pro se in the proceeding, the 
award to that party shall be for costs only, in an amount of not more than 
$2,500; and 

(B) in extraordinary circumstances, such as where a party has demon- 
strated a pattern or practice of bad faith conduct as described in this para- 
graph, the Copyright Claims Board may, in the interests of justice, award 
costs and attorneys’ fees in excess of the limitations under this paragraph. 
(3) ADDITIONAL PENALTY. —If the Board finds that on more than 1 oc- 

casion within a 12-month period a party pursued a claim, counterclaim, or 

defense before the Copyright Claims Board for a harassing or other improper 
purpose, or without a reasonable basis in law or fact, that party shall be barred 
from initiating a claim before the Copyright Claims Board under this chapter 
for a period of 12 months beginning on the date on which the Board makes 
such a finding. Any proceeding commenced by that party that is still pend- 
ing before the Board when such a finding is made shall be dismissed without 
prejudice, except that if a proceeding has been deemed active under subsection 

(i), the proceeding shall be dismissed under this paragraph only if the respon- 

dent provides written consent thereto. 

(z) REGULATIONS FOR SMALLER Ciarms. — The Register of Copyrights shall 
establish regulations to provide for the consideration and determination, by not 
fewer than 1 Copyright Claims Officer, of any claim under this chapter in which 
total damages sought do not exceed $5,000 (exclusive of attorneys’ fees and costs). 
A determination issued under this subsection shall have the same effect as a de- 
termination issued by the entire Copyright Claims Board. 

(aa) OpT-OuT FOR LIBRARIES AND ARCHIVES. — 

(1) IN GENERAL. — The Register of Copyrights shall establish regulations 
allowing for a library or archives that does not wish to participate in pro- 
ceedings before the Copyright Claims Board to preemptively opt out of such 
proceedings. 
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(2) Procepures. — The regulations established under paragraph (1) shall — 
(A) set forth procedures for preemptively opting out of proceedings be- 
fore the Copyright Claims Board; and 
(B) require that the Copyright Office compile and maintain a publicly 
available list of the libraries and archives that have successfully opted out of 
proceedings in accordance with the procedures described in subparagraph 
(A). 
(3) No FEE OR RENEWAL REQUIRED. — The Register of Copyrights may 
not— 
(A) charge a library or archives a fee to preemptively opt out of proceed- 
ings under this subsection; or 
(B) require a library or archives to renew a decision to preemptively opt 
out of proceedings under this subsection. 
(4) DEFINITIONS.—For purposes of this subsection, the terms “library” 
and “archives” mean any library or archives, respectively, that qualifies for the 
limitations on exclusive rights under section 108. 


§1507 - Effect of proceeding 


(a) DETERMINATION. — Subject to the reconsideration and review processes 
provided under subsections (w) and (x) of section 1506 and section 1508(c), the 
issuance of a final determination by the Copyright Claims Board in a proceed- 
ing, including a default determination or determination based on a failure to 
prosecute, shall, solely with respect to the parties to such determination, preclude 
relitigation before any court or tribunal, or before the Copyright Claims Board, of 
the claims and counterclaims asserted and finally determined by the Board, and 
may be relied upon for such purpose in a future action or proceeding arising from 
the same specific activity or activities, subject to the following: 

(1) A determination of the Copyright Claims Board shall not preclude liti- 
gation or relitigation as between the same or different parties before any court 
or tribunal, or the Copyright Claims Board, of the same or similar issues of 
fact or law in connection with claims or counterclaims not asserted or not 
finally determined by the Copyright Claims Board. 

(2) A determination of ownership of a copyrighted work for purposes of 
resolving a matter before the Copyright Claims Board may not be relied upon, 
and shall not have any preclusive effect, in any other action or proceeding 
before any court or tribunal, including the Copyright Claims Board. 

(3) Except to the extent permitted under this subsection and section 1508, 
any determination of the Copyright Claims Board may not be cited or relied 
upon as legal precedent in any other action or proceeding before any court or 
tribunal, including the Copyright Claims Board. 
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(b) CLass AcTIoNs Not AFFECTED. — 

(1) IN GENERAL. —A proceeding before the Copyright Claims Board shall 
not have any effect on a class action proceeding in a district court of the United 
States, and section 1509(a) shall not apply to a class action proceeding in a 
district court of the United States. 

(2) NOTICE OF CLASS ACTION. — Any party to an active proceeding before 
the Copyright Claims Board who receives notice of a pending class action, 
arising out of the same transaction or occurrence as the proceeding before the 
Copyright Claims Board, in which the party is a class member shall either — 

(A) opt out of the class action, in accordance with regulations established 
by the Register of Copyrights; or 
(B) seek dismissal under section 1506(q)(3) of the proceeding before the 

Copyright Claims Board. 

(c) OTHER MATERIALS IN PROCEEDING. — Except as permitted under this 
section and section 1508, a submission or statement of a party or witness made 
in connection with a proceeding before the Copyright Claims Board, including 
a proceeding that is dismissed, may not be cited or relied upon in, or serve as the 
basis of, any action or proceeding concerning rights or limitations on rights un- 
der this title before any court or tribunal, including the Copyright Claims Board. 

(d) APPLICABILITY OF SECTION 512(g).—A claim or counterclaim before the 
Copyright Claims Board that is brought under subsection (c)(1) or (c)(4) of sec- 
tion 1504, or brought under subsection (c)(6) of section 1504 and that relates to 
a claim under subsection (c)(1) or (c)(4) of such section, qualifies as an action 
seeking an order to restrain a subscriber from engaging in infringing activity 
under section 512(g)(2)(C) if— 

(1) notice of the commencement of the Copyright Claims Board proceeding 
is provided by the claimant to the service provider’s designated agent before 
the service provider replaces the material following receipt of a counter noti- 
fication under section 512(g); and 

(2) the claim brought alleges infringement of the material identified in the 
notification of claimed infringement under section 512(c)(1)(C). 

(e) FAILURE TO ASSERT COUNTERCLAIM. — The failure or inability to assert 
a counterclaim in a proceeding before the Copyright Claims Board shall not 
preclude the assertion of that counterclaim in a subsequent court action or pro- 
ceeding before the Copyright Claims Board. 

(f) Opt-Out oR DismIssat OF Party.—If a party has timely opted out 
of a proceeding under section 1506(1) or is dismissed from a proceeding before 
the Copyright Claims Board issues a final determination in the proceeding, the 
determination shall not be binding upon and shall have no preclusive effect with 
respect to that party. 
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§1508 - Review and confirmation by district court 


(a) In GENERAL. — In any proceeding in which a party has failed to pay dam- 
ages, or has failed otherwise to comply with the relief, awarded in a final deter- 
mination of the Copyright Claims Board, including a default determination or a 
determination based on a failure to prosecute, the aggrieved party may, not later 
than 1 year after the date on which the final determination is issued, any recon- 
sideration by the Copyright Claims Board or review by the Register of Copyrights 
is resolved, or an amended final determination is issued, whichever occurs last, 
apply to the United States District Court for the District of Columbia or any other 
appropriate district court of the United States for an order confirming the relief 
awarded in the final determination and reducing such award to judgment. The 
court shall grant such order and direct entry of judgment unless the determina- 
tion is or has been vacated, modified, or corrected under subsection (c). If the 
United States District Court for the District of Columbia or other district court 
of the United States, as the case may be, issues an order confirming the relief 
awarded by the Copyright Claims Board, the court shall impose on the party who 
failed to pay damages or otherwise comply with the relief, the reasonable expenses 
required to secure such order, including attorneys’ fees, that were incurred by the 
aggrieved party. 

(b) Fitinc PROCEDURES. — 

(1) APPLICATION TO CONFIRM DETERMINATION. — Notice of the applica- 
tion under subsection (a) for confirmation of a determination of the Copy- 
right Claims Board and entry of judgment shall be provided to all parties to 
the proceeding before the Copyright Claims Board that resulted in the deter- 
mination, in accordance with the procedures applicable to service of a motion 
in the district court of the United States where the application is made. 

(2) CONTENTS OF APPLICATION. — The application under subsection (a) 
shall include the following: 

(A) A certified copy of the final or amended final determination of the 
Copyright Claims Board, as reflected in the records of the Copyright Claims 
Board, following any process of reconsideration or review by the Register of 
Copyrights, to be confirmed and rendered to judgment. 

(B) A declaration by the applicant, under penalty of perjury— 

(i) that the copy is a true and correct copy of such determination; 

(ii) stating the date the determination was issued; 

(iii) stating the basis for the challenge under subsection (c)(1); and 

(iv) stating whether the applicant is aware of any other proceedings 
before the court concerning the same determination of the Copyright 

Claims Board. 

(c) CHALLENGES TO THE DETERMINATION. — 
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(1) BASES FOR CHALLENGE. — Not later than 90 days after the date on which 
the Copyright Claims Board issues a final or amended final determination in 
a proceeding, or not later than 90 days after the date on which the Register of 
Copyrights completes any process of reconsideration or review of the determi- 
nation, whichever occurs later, a party may seek an order from a district court 
of the United States vacating, modifying, or correcting the determination of 
the Copyright Claims Board in the following cases: 

(A) If the determination was issued as a result of fraud, corruption, mis- 
representation, or other misconduct. 

(B) If the Copyright Claims Board exceeded its authority or failed to 
render a final determination concerning the subject matter at issue. 

(C) In the case of a default determination or determination based on a 
failure to prosecute, if it is established that the default or failure was due to 
excusable neglect. 

(2) PROCEDURE TO CHALLENGE. — 

(A) NoTICE OF APPLICATION. — Notice of the application to challenge a 
determination of the Copyright Claims Board shall be provided to all par- 
ties to the proceeding before the Copyright Claims Board, in accordance 
with the procedures applicable to service of a motion in the court where 
the application is made. 

(B) STAYING OF PROCEEDINGS. — For purposes of an application under 
this subsection, any judge who is authorized to issue an order to stay the 
proceedings in another action brought in the same court may issue an order, 
to be served with the notice of application, staying proceedings to enforce 
the award while the challenge is pending. 


§1509 - Relationship to other district court actions 


(a) Stay oF DistRICT CouRT PROCEEDINGS. — Subject to section 1507(b), a 
district court of the United States shall issue a stay of proceedings or such other 
relief as the court determines appropriate with respect to any claim brought be- 
fore the court that is already the subject of a pending or active proceeding before 
the Copyright Claims Board. 

(b) ALTERNATIVE DisPpUTE RESOLUTION Process. —A proceeding before the 
Copyright Claims Board under this chapter shall qualify as an alternative dispute 
resolution process under section 651 of title 28 for purposes of referral of eligible 
cases by district courts of the United States upon the consent of the parties. 
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§1510 - Implementation by Copyright Office 


(a) REGULATIONS. — 

(1) IMPLEMENTATION GENERALLY. — The Register of Copyrights shall es- 
tablish regulations to carry out this chapter. Such regulations shall include the 
fees prescribed under subsections (e) and (x) of section 1506. The authority to 
issue such fees shall not limit the authority of the Register of Copyrights to 
establish fees for services under section 708. All fees received by the Copyright 
Office in connection with the activities under this chapter shall be deposited 
by the Register of Copyrights and credited to the appropriations for necessary 
expenses of the Office in accordance with section 708(d). In establishing regu- 
lations under this subsection, the Register of Copyrights shall provide for the 
efficient administration of the Copyright Claims Board, and for the ability of 
the Copyright Claims Board to timely complete proceedings instituted under 
this chapter, including by implementing mechanisms to prevent harassing or 
improper use of the Copyright Claims Board by any party. 

(2) Lim1Ts ON MONETARY RELIEF. — 

(A) IN GENERAL. — Subject to subparagraph (B), not earlier than 3 years 
after the date on which Copyright Claims Board issues the first determi- 
nation of the Copyright Claims Board, the Register of Copyrights may, in 
order to further the goals of the Copyright Claims Board, conduct a rule- 
making to adjust the limits on monetary recovery or attorneys’ fees and 
costs that may be awarded under this chapter. 

(B) EFFECTIVE DATE OF ADJUSTMENT. — Any rule under subparagraph 
(A) that makes an adjustment shall take effect at the end of the 120-day 
period beginning on the date on which the Register of Copyrights submits 
the rule to Congress and only if Congress does not, during that 120-day 
period, enact a law that provides in substance that Congress does not ap- 
prove the rule. 

(b) Necessary Facrxiti1es. — Subject to applicable law, the Register of Copy- 
rights may retain outside vendors to establish internet-based, teleconferencing, 
and other facilities required to operate the Copyright Claims Board. 

(c) Fees. — Any filing fees, including the fee to commence a proceeding under 
section 1506(e), shall be prescribed in regulations established by the Register of 
Copyrights. The sum total of such filing fees shall be in an amount of not less 
than $100, may not exceed the cost of filing an action in a district court of the 
United States, and shall be fixed in amounts that further the goals of the Copy- 
right Claims Board. 
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§1511 - Funding 


There are authorized to be appropriated such sums as may be necessary to 
pay the costs incurred by the Copyright Office under this chapter that are not 
covered by fees collected for services rendered under this chapter, including 
the costs of establishing and maintaining the Copyright Claims Board and its 
facilities. 


Chapter15 - Notes 


1. The Copyright Alternative in Small-Claims Enforcement Act of 2020, Division Q, Title II, 
Subtitle A of the Consolidated Appropriations Act, 2021, added chapter 15. Pub. L. No. 116- 
260, 134 Stat. 1182, 2176-2199. 
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Title | — General Revision of Copyright Law 


* eK KK KK 
Transitional and Supplementary Provisions 


SEc. 102. This Act becomes effective on January 1, 1978, except as otherwise 
expressly provided by this Act, including provisions of the first section of this Act. 
The provisions of sections 118, 304(b), and chapter 8 of title 17, as amended by the 
first section of this Act, take effect upon enactment of this Act.” 

Sec. 103. This Act does not provide copyright protection for any work that 
goes into the public domain before January 1, 1978. The exclusive rights, as 
provided by section 106 of title 17 as amended by the first section of this Act, to 
reproduce a work in phonorecords and to distribute phonorecords of the work, 
do not extend to any nondramatic musical work copyrighted before July 1, 1909. 

Sec. 104. All proclamations issued by the President under section 1(e) or 9(b) 
of title 17 as it existed on December 31, 1977, or under previous copyright stat- 
utes of the United States, shall continue in force until terminated, suspended, or 
revised by the President. 

SEC. 105. (a)(1) Section 505 of title 44 is amended to read as follows: 


“g 505. Sale of duplicate plates 


“The Public Printer shall sell, under regulations of the Joint Committee 
on Printing to persons who may apply, additional or duplicate stereotype 
or electrotype plates from which a Government publication is printed, at a 
price not to exceed the cost of composition, the metal, and making to the 
Government, plus 10 per centum, and the full amount of the price shall be 
paid when the order is filed.” 


(2) The item relating to section 505 in the sectional analysis at the beginning 
of chapter 5 of title 44, is amended to read as follows: 


“505. Sale of duplicate plates.”. 


(b) Section 2113 of title 44 is amended to read as follows: 
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[To assist the reader, section 2113 of title 44, now designated section 2117, 
appears in Appendix P, infra, as currently amended. ] 


(c) In section 1498(b) of title 28, the phrase “section 101(b) of title 17” is amend- 
ed to read “section 504(c) of title 17”. 

(d) Section 543(a)(4) of the Internal Revenue Code of 1954, as amended, is 
amended by striking out “(other than by reason of section 2 or 6 thereof)”. 

(e) Section 3202(a) of title 39 is amended by striking out clause (5). Section 
3206 of title 39 is amended by deleting the words “subsections (b) and (c)” and 
inserting “subsection (b)” in subsection (a), and by deleting subsection (c). Section 
3206(d) is renumbered (c). 

(f) Subsection (a) of section 6 of the Standard Reference Data Act (15 U.S.C. 
290e) is amended by deleting the phrase “section 8” and inserting in lieu thereof 
the phrase “section 105”. 

(g) Section 131 of title 2 is amended by deleting the phrase “deposit to secure 
copyright,” and inserting in lieu thereof the phrase “acquisition of material under 
the copyright law,” 

SEC. 106. In any case where, before January 1, 1978, a person has lawfully made 
parts of instruments serving to reproduce mechanically a copyrighted work un- 
der the compulsory license provisions of section 1(e) of title 17 as it existed on 
December 31, 1977, such person may continue to make and distribute such parts 
embodying the same mechanical reproduction without obtaining a new com- 
pulsory license under the terms of section 115 of title 17 as amended by the first 
section of this Act. However, such parts made on or after January 1, 1978, consti- 
tute phonorecords and are otherwise subject to the provisions of said section 115. 

SEc. 107. In the case of any work in which an ad interim copyright is subsist- 
ing or is capable of being secured on December 31, 1977, under section 22 of title 
17 as it existed on that date, copyright protection is hereby extended to endure 
for the term or terms provided by section 304 of title 17 as amended by the first 
section of this Act. 

SEc. 108. The notice provisions of sections 401 through 403 of title 17 as 
amended by the first section of this Act apply to all copies or phonorecords pub- 
licly distributed on or after January 1, 1978. However, in the case of a work pub- 
lished before January 1, 1978, compliance with the notice provisions of title 17 
either as it existed on December 31, 1977, or as amended by the first section of this 
Act, is adequate with respect to copies publicly distributed after December 31, 1977. 

Sec. 109. The registration of claims to copyright for which the required de- 
posit, application, and fee were received in the Copyright Office before January 
1, 1978, and the recordation of assignments of copyright or other instruments 
received in the Copyright Office before January 1, 1978, shall be made in accor- 
dance with title 17 as it existed on December 31, 1977. 
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Sec. 110. The demand and penalty provisions of section 14 of title 17 as it 
existed on December 31, 1977, apply to any work in which copyright has been 
secured by publication with notice of copyright on or before that date, but any 
deposit and registration made after that date in response to a demand under that 
section shall be made in accordance with the provisions of title 17 as amended by 
the first section of this Act. 

SEC. 111. Section 2318 of title 18 of the United States Code is amended to read 
as follows: 


[To assist the reader, section 2318 of title 18, as currently amended, along 
with related criminal provisions, appears in Appendix N, infra.] 


Sec. 112. All causes of action that arose under title 17 before January 1, 1978, 
shall be governed by title 17 as it existed when the cause of action arose. 

SEc. 113. (a) The Librarian of Congress (hereinafter referred to as the “Librar- 
ian”) shall establish and maintain in the Library of Congress a library to be known 
as the American Television and Radio Archives (hereinafter referred to as the 
“Archives”). The purpose of the Archives shall be to preserve a permanent record 
of the television and radio programs which are the heritage of the people of the 
United States and to provide access to such programs to historians and scholars 
without encouraging or causing copyright infringement. 

(1) The Librarian, after consultation with interested organizations and 
individuals, shall determine and place in the Archives such copies and pho- 
norecords of television and radio programs transmitted to the public in the 
United States and in other countries which are of present or potential public 
or cultural interest, historical significance, cognitive value, or otherwise worthy 
of preservation, including copies and phonorecords of published and unpub- 
lished transmission programs — 

(A) acquired in accordance with sections 407 and 408 of title 17 as 
amended by the first section of this Act; and 

(B) transferred from the existing collections of the Library of Congress; 
and 

(C) given to or exchanged with the Archives by other libraries, archives, 
organizations, and individuals; and 

(D) purchased from the owner thereof. 

(2) The Librarian shall maintain and publish appropriate catalogs and 
indexes of the collections of the Archives, and shall make such collections 
available for study and research under the conditions prescribed under this 
section. 

(b) Notwithstanding the provisions of section 106 of title 17 as amended by the 
first section of this Act, the Librarian is authorized with respect to a transmission 
program which consists of a regularly scheduled newscast or on-the-spot coverage 
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of news events and, under standards and conditions that the Librarian shall 
prescribe by regulation — 

(1) to reproduce a fixation of such a program, in the same or another tan- 
gible form, for the purposes of preservation or security or for distribution 
under the conditions of clause (3) of this subsection; and 

(2) to compile, without abridgment or any other editing, portions of such 
fixations according to subject matter, and to reproduce such compilations for 
the purpose of clause (1) of this subsection; and 

(3) to distribute a reproduction made under clause (1) or (2) of this sub- 
section — 

(A) by loan to a person engaged in research; and 
(B) for deposit in a library or archives which meets the requirements of 
section 108(a) of title 17 as amended by the first section of this Act, 

in either case for use only in research and not for further reproduction or 

performance. 

(c) The Librarian or any employee of the Library who is acting under the au- 
thority of this section shall not be liable in any action for copyright infringement 
committed by any other person unless the Librarian or such employee knowingly 
participated in the act of infringement committed by such person. Nothing in this 
section shall be construed to excuse or limit liability under title 17 as amended 
by the first section of this Act for any act not authorized by that title or this sec- 
tion, or for any act performed by a person not authorized to act under that title 
or this section. 

(d) This section may be cited as the “American Television and Radio Archives Act”. 

Sec. 114. There are hereby authorized to be appropriated such funds as may 
be necessary to carry out the purposes of this Act. 

Sec. 115. If any provision of title 17, as amended by the first section of this 
Act, is declared unconstitutional, the validity of the remainder of this title is not 
affected. 


AppendixA - Notes 


1. This appendix contains the Transitional and Supplementary Provisions of the Copyright 
Act of 1976, Pub. L. No. 94-533, 90 Stat. 2541, that do not amend Title 17 of the United 
States Code. 

2. The Copyright Act of 1976 was enacted on October 19, 1976. 

3. The Intellectual Property and High Technology Technical Amendments Act of 2002 
amended section 105(f) by substituting “section 6 of the Standard Reference Data Act (15 
U.S.C. 290e)” for “section 290(e) of title 15.” Pub. L. No. 107-273, 116 Stat. 1758, 1910. 
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Section1 - Short Title. 


This Act may be cited as the “Digital Millennium Copyright Act”. 


Title |— WIPO Treaties Implementation 


Sec.101 + Short Title. 


This title may be cited as the “WIPO Copyright and Performances and Pho- 
nograms Treaties Implementation Act of 1998”. 


* eK KR KK 


Sec. 105 + Effective Date. 


(a) IN GENERAL. — Except as otherwise provided in this title, this title and the 
amendments made by this title shall take effect on the date of the enactment of 
this Act. 

(b) AMENDMENTS RELATING TO CERTAIN INTERNATIONAL AGREEMENTS. — 

(1) The following shall take effect upon the entry into force of the WIPO 

Copyright Treaty with respect to the United States: 

(A) Paragraph (5) of the definition of “international agreement” con- 
tained in section 101 of title 17, United States Code, as amended by section 
102(a)(4) of this Act. 

(B) The amendment made by section 102(a)(6) of this Act. 

(C) Subparagraph (C) of section 104A(h)(1) of title 17, United States 
Code, as amended by section 102(c)(1) of this Act. 

(D) Subparagraph (C) of section 104A(h)(3) of title 17, United States 
Code, as amended by section 102(c)(2) of this Act. 

(2) The following shall take effect upon the entry into force of the WIPO 

Performances and Phonograms Treaty with respect to the United States: 

(A) Paragraph (6) of the definition of “international agreement” con- 
tained in section 101 of title 17, United States Code, as amended by section 
102(a)(4) of this Act. 

(B) The amendment made by section 102(a)(7) of this Act. 

(C) The amendment made by section 102(b)(2) of this Act. 

(D) Subparagraph (D) of section 104A(h)(1) of title 17, United States 
Code, as amended by section 102(c)(1) of this Act. 
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(E) Subparagraph (D) of section 104A(h)(3) of title 17, United States 
Code, as amended by section 102(c)(2) of this Act. 
(F) The amendments made by section 102(c)(3) of this Act. 


* OK KK KK 


Title Il — Online Copyright Infringement Liability Limitation 


Sec. 201 - Short Title. 
This title may be cited as the “Online Copyright Infringement Liability Limita- 
tion Act”. 


** KR KK KK 


Sec. 203 -« Effective Date. 


This title and the amendments made by this title shall take effect on the date 
of the enactment of this Act. 


* eK KK KK 


Title IV — Miscellaneous Provisions 


Sec. 401 + Provisions Relating to the Commissioner of Patents and Trademarks 
and the Register of Copyrights 

(a) COMPENSATION. —(1) Section 3(d) of title 35, United States Code, is 
amended by striking “prescribed by law for Assistant Secretaries of Commerce” 
and inserting “in effect for level III of the Executive Schedule under section 5314 
of title 5, United States Code”. 


KKK KKK K 


(3) Section 5314 of title 5, United States Code, is amended by adding at the 
end the following: 
“Assistant Secretary of Commerce and Commissioner of Patents and 
Trademarks. 
“Register of Copyrights.”. 


* eK KOK KK 


Sec. 405 + Scope of Exclusive Rights in Sound Recordings; Ephemeral 
Recordings. 


(a) Scope oF ExcLusive RIGHTS IN SOUND RECORDINGS. 
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(5) The amendment made by paragraph (2)(B)(i)(IH) of this subsection 
shall be deemed to have been enacted as part of the Digital Performance Right 
in Sound Recordings Act of 1995, and the publication of notice of proceedings 
under section 114(f)(1) of title 17, United States Code, as in effect upon the 
effective date of that Act, for the determination of royalty payments shall be 
deemed to have been made for the period beginning on the effective date of 
that Act and ending on December 1, 2001. 

(6) The amendments made by this subsection do not annul, limit, or oth- 
erwise impair the rights that are preserved by section 114 of title 17, United 
States Code, including the rights preserved by subsections (c), (d)(4), and (1) 
of such section. 


* eK KKK K 


(c) SCOPE OF SECTION 112(A) OF TITLE 17 NoT AFFECTED. — 

Nothing in this section or the amendments made by this section shall affect 
the scope of section 112(a) of title 17, United States Code, or the entitlement of 
any person to an exemption thereunder. 


* OK KK OK OK 


Sec. 406 + Assumption of Contractual Obligations Related to Transfers of 
Rights in Motion Pictures. 


(a) IN GENERAL. — Part VI of title 28, United States Code, is amended by add- 
ing at the end the following new chapter: 

“Chapter 180 — Assumption of Certain Contractual Obligations 

“Sec. 4001. Assumption of contractual obligations related to transfers of rights 
in motion pictures. 


“g§4001. Assumption of contractual obligations related to transfers of rights 
in motion pictures 

“(a) ASSUMPTION OF OBLIGATIONS. —(1) In the case of a transfer of copy- 
right ownership under United States law in a motion picture (as the terms ‘trans- 
fer of copyright ownership’ and ‘motion picture’ are defined in section 101 of 
title 17) that is produced subject to 1 or more collective bargaining agreements 
negotiated under the laws of the United States, if the transfer is executed on or 
after the effective date of this chapter and is not limited to public performance 
rights, the transfer instrument shall be deemed to incorporate the assumption 
agreements applicable to the copyright ownership being transferred that are 
required by the applicable collective bargaining agreement, and the transferee 
shall be subject to the obligations under each such assumption agreement to 
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make residual payments and provide related notices, accruing after the effective 
date of the transfer and applicable to the exploitation of the rights transferred, 
and any remedies under each such assumption agreement for breach of those 
obligations, as those obligations and remedies are set forth in the applicable 
collective bargaining agreement, if— 

“(A) the transferee knows or has reason to know at the time of the trans- 
fer that such collective bargaining agreement was or will be applicable to 
the motion picture; or 

“(B) in the event of a court order confirming an arbitration award against 
the transferor under the collective bargaining agreement, the transferor does 
not have the financial ability to satisfy the award within 90 days after the 
order is issued. 

“(2) For purposes of paragraph (1)(A), ‘knows or has reason to know means 
any of the following: 

“(A) Actual knowledge that the collective bargaining agreement was or 
will be applicable to the motion picture. 

“(B)(i) Constructive knowledge that the collective bargaining agreement 
was or will be applicable to the motion picture, arising from recordation of 
a document pertaining to copyright in the motion picture under section 
205 of title 17 or from publication, at a site available to the public online that 
is operated by the relevant union, of information that identifies the motion 
picture as subject to a collective bargaining agreement with that union, if 
the site permits commercially reasonable verification of the date on which 
the information was available for access. 

“(ii) Clause (i) applies only if the transfer referred to in subsection 

(a)(1) occurs — 

“(I) after the motion picture is completed, or 

“(II) before the motion picture is completed and— 

“(aa) within 18 months before the filing of an application for copy- 
right registration for the motion picture under section 408 of title 
17, or 

“(bb) if no such application is filed, within 18 months before the 
first publication of the motion picture in the United States. 

“(C) Awareness of other facts and circumstances pertaining to a particu- 
lar transfer from which it is apparent that the collective bargaining agree- 
ment was or will be applicable to the motion picture. 

“(b) Scope oF ExCLUSION OF TRANSFERS OF PUBLIC PERFORMANCE RIGHTS. — 
For purposes of this section, the exclusion under subsection (a) of transfers of 
copyright ownership in a motion picture that are limited to public performance 
rights includes transfers to a terrestrial broadcast station, cable system, or pro- 
grammer to the extent that the station, system, or programmer is functioning as 
an exhibitor of the motion picture, either by exhibiting the motion picture on its 
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own network, system, service, or station, or by initiating the transmission of an 
exhibition that is carried on another network, system, service, or station. When a 
terrestrial broadcast station, cable system, or programmer, or other transferee, is 
also functioning otherwise as a distributor or as a producer of the motion picture, 
the public performance exclusion does not affect any obligations imposed on the 
transferee to the extent that it is engaging in such functions. 

“(c) EXCLUSION FOR GRANTS OF SECURITY INTERESTS. — Subsection (a) shall 
not apply to— 

“(1) a transfer of copyright ownership consisting solely of a mortgage, hy- 
pothecation, or other security interest; or 
“(2) a subsequent transfer of the copyright ownership secured by the secu- 
rity interest described in paragraph (1) by or under the authority of the secured 
party, including a transfer through the exercise of the secured party’s rights or 
remedies as a secured party, or by a subsequent transferee. 
The exclusion under this subsection shall not affect any rights or remedies under 
law or contract. 

“(d) DEFERRAL PENDING RESOLUTION OF Bona FipgE Dispute. —A trans- 
feree on which obligations are imposed under subsection (a) by virtue of para- 
graph (1) of that subsection may elect to defer performance of such obligations 
that are subject to a bona fide dispute between a union and a prior transferor 
until that dispute is resolved, except that such deferral shall not stay accrual of any 
union claims due under an applicable collective bargaining agreement. 

“(e) SCOPE OF OBLIGATIONS DETERMINED BY PRIVATE AGREEMENT. — Noth- 
ing in this section shall expand or diminish the rights, obligations, or remedies of 
any person under the collective bargaining agreements or assumption agreements 
referred to in this section. 

“(f) FAILURE To NotiFy. — If the transferor under subsection (a) fails to notify 
the transferee under subsection (a) of applicable collective bargaining obligations 
before the execution of the transfer instrument, and subsection (a) is made ap- 
plicable to the transferee solely by virtue of subsection (a)(1)(B), the transferor 
shall be liable to the transferee for any damages suffered by the transferee as a 
result of the failure to notify. 

“(g) DETERMINATION OF DISPUTES AND CLAImMs. — Any dispute concerning 
the application of subsections (a) through (f) shall be determined by an action in 
United States district court, and the court in its discretion may allow the recovery 
of full costs by or against any party and may also award a reasonable attorney’s 
fee to the prevailing party as part of the costs. 

“(h) Srupy.—The Comptroller General, in consultation with the Register of 
Copyrights, shall conduct a study of the conditions in the motion picture indus- 
try that gave rise to this section, and the impact of this section on the motion 
picture industry. The Comptroller General shall report the findings of the study 
to the Congress within 2 years after the effective date of this chapter.”. 
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Sec. 407 » Effective Date. 


Except as otherwise provided in this title, this title and the amendments made 
by this title shall take effect on the date of the enactment of this Act. 
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Title V — Protection of Certain Original Designs 


Sec. 501 + Short Title. 
This Act may be referred to as the “Vessel Hull Design Protection Act”. 


* OK KK OK OK 


Sec. 505 - Effective Date.’ 


The amendments made by sections 502 and 503 shall take effect on the date of 
the enactment of this Act.? 


Appendix B - Notes 


1. This appendix contains provisions from the Digital Millennium Copyright Act (DMCA), 
Pub. L. No. 105-304, 112 Stat. 2860, that do not amend Title 17 of the United States Code. 

2. The Intellectual Property and Communications Omnibus Reform Act of 1999 amend- 
ed section 505 by deleting everything at the end of the sentence, after “Act.” Pub. L. No. 106- 
113, 113 Stat. 1501, app. I at 1501A-521, 593. 

3. Section 502 of the DMCA added chapter 13 to Title 17 of the United States Code. Section 
503 made conforming amendments. The date of enactment of this Act is October 28, 1998. 
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Section1 + Short Title. 


This Act may be cited as the “Copyright Royalty and Distribution Reform Act 
of 2004”. 


Sec.2 + Reference. 


Except as otherwise expressly provided, whenever in this Act an amendment 
or repeal is expressed in terms of an amendment to, or repeal of, a section or 
other provision, the reference shall be considered to be made to a section or other 
provision of title 17, United States Code. 


* OK KK KK 


Sec. 6 + Effective Date and Transition Provisions.” 


(a) EFFECTIVE Date. — This Act and the amendments made by this Act shall 
take effect 6 months after the date of enactment of this Act, except that the Li- 
brarian of Congress shall appoint 1 or more interim Copyright Royalty Judges 
under section 802(d) of title 17, United States Code, as amended by this Act, 
within 90 days after such date of enactment to carry out the functions of the 
Copyright Royalty Judges under title 17, United States Code, to the extent that 
Copyright Royalty Judges provided for in section 801(a) of title 17, United States 
Code, as amended by this Act, have not been appointed before the end of that 
go-day period. 

(b) TRANSITION PROVISIONS. — 

(1) IN GENERAL. — Subject to paragraphs (2) and (3), the amendments 
made by this Act shall not affect any proceedings commenced, petitions filed, 
or voluntary agreements entered into before the effective date provided in 
subsection (a) under the provisions of title 17, United States Code, as amended 
by this Act, and pending on such effective date. Such proceedings shall con- 
tinue, determinations made in such proceedings, and appeals taken therefrom, 
as if this Act had not been enacted, and shall continue in effect until modified 
under title 17, United States Code, as amended by this Act. Such petitions 
filed and voluntary agreements entered into shall remain in effect as if this 
Act had not been enacted. For purposes of this paragraph, the Librarian of 
Congress may determine whether a proceeding has commenced. The Librar- 
ian of Congress may terminate any proceeding commenced before the effec- 
tive date provided in subsection (a) pursuant to chapter 8 of title 17, United 
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States Code, and any proceeding so terminated shall become null and void. 
In such cases, the Copyright Royalty Judges may initiate a new proceeding in 
accordance with regulations adopted pursuant to section 803(b)(6) of title 
17, United States Code. 

(2) CERTAIN ROYALTY RATE PROCEEDINGS. — Notwithstanding paragraph 
(1), the amendments made by this Act shall not affect proceedings to determine 
royalty rates pursuant to section 119(c) of title 17, United States Code, that are 
commenced before January 31, 2006. 

(3) PENDING PROCEEDINGS. — Notwithstanding paragraph (1), any pro- 
ceedings to establish or adjust rates and terms for the statutory licenses under 
section 114(f)(2) or 112(e) of title 17, United States Code, for a statutory period 
commencing on or after January 1, 2005, shall be terminated upon the date of 
enactment of this Act and shall be null and void. The rates and terms in effect 
under section 114(f)(2) or 112(e) of title 17, United States Code, on Decem- 
ber 31, 2004, for new subscription services, eligible nonsubscription services, 
and services exempt under section 114(d)(1)(C)(iv) of such title, and the rates 
and terms published in the Federal Register under the authority of the Small 
Webcaster Settlement Act of 2002 (17 U.S.C. 114 note; Public Law 107-321) 
(including the amendments made by that Act) for the years 2003 through 
2004, as well as any notice and recordkeeping provisions adopted pursuant 
thereto, shall remain in effect until the later of the first applicable effective 
date for successor terms and rates specified in section 804(b) (2) or (3)(A) of 
title 17, United States Code, or such later date as the parties may agree or the 
Copyright Royalty Judges may establish. For the period commencing January 
1, 2005, an eligible small webcaster or a noncommercial webcaster, as defined 
in the regulations published by the Register of Copyrights pursuant to the 
Small Webcaster Settlement Act of 2002 (17 U.S.C. 114 note; Public Law 107- 
321) (including the amendments made by that Act), may elect to be subject 
to the rates and terms published in those regulations by complying with the 
procedures governing the election process set forth in those regulations not 
later than the first date on which the webcaster would be obligated to make 
a royalty payment for such period. Until successor terms and rates have been 
established for the period commencing January 1, 2006, licensees shall con- 
tinue to make royalty payments at the rates and on the terms previously in 
effect, subject to retroactive adjustment when successor rates and terms for 
such services are established. 

(4) INTERIM PROCEEDINGS. — Notwithstanding subsection (a), as soon as 
practicable after the date of enactment of this Act, the Copyright Royalty 
Judges or interim Copyright Royalty Judges shall publish the notice described 
in section 803(b)(1)(A) of title 17, United States Code, as amended by this 
Act, to initiate a proceeding to establish or adjust rates and terms for the 
statutory licenses under section 114(f)(2) or 112(e) of title 17, United States 
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Code, for new subscription services and eligible nonsubscription services for 
the period commencing January 1, 2006. The Copyright Royalty Judges or 
Interim Copyright Royalty Judges are authorized to cause that proceeding to 
take place as provided in subsection (b) of section 803 of that title within the 
time periods set forth in that subsection. Notwithstanding section 803(c)(1) 
of that title, the Copyright Royalty Judges shall not be required to issue their 
determination in that proceeding before the expiration of the statutory rates 
and terms in effect on December 31, 2004. 
(c) ExisTING APPROPRIATIONS. — Any funds made available in an appropria- 
tions Act to carry out chapter 8 of title 17, United States Code, shall be available 
to the extent necessary to carry out this section. 


Appendix C - Notes 


1. This appendix contains provisions from the Copyright Royalty and Distribution Reform 
Act of 2004, Pub. L. No. 108-419, 118 Stat. 2341, that do not amend Title 17 of the United 
States Code. 

2. In 2006, the Copyright Royalty Judges Program Technical Corrections Act amended 
section 6(b)(1) by substituting “effective date provided in subsection (a)” for “date of enact- 
ment of this Act” in the third sentence. Pub. L. No. 109-303, 120 Stat. 1478, 1483. 
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Appendix D 


The Satellite Home Viewer Extension and 
Reauthorization Act of 2004. 


* eK KK KK 


Title IX — Satellite Home Viewer Extension and 
Reauthorization Act of 2004 


Section1 - Short Titles; Table of Contents. 


(a) SHoRT T1TLES.—This title may be cited as the “Satellite Home Viewer 
Extension and Reauthorization Act of 2004” or the “W. J. (Billy) Tauzin Satellite 
Television Act of 2004”. 


* OK KK KK 


Title | — Statutory License for Satellite Carriers 


Sec. 101 + Extension of Authority. 


(a) IN GENERAL. — Section 4(a) of the Satellite Home Viewer Act of 1994 (17 
U.S.C. 119 note; Public Law 103-369; 108 Stat. 3481) is amended by striking ““De- 
cember 31, 2004” and inserting “‘December 31, 2009”. 

(b) EXTENSION FOR CERTAIN SUBSCRIBERS. — Section 119(e) of title 17, Unit- 
ed States Code, is amended by striking “December 31, 2004” and inserting ““De- 
cember 31, 2009”. 


* OK KK OK OK 


Sec.106 + Effect on Certain Proceedings. 


Nothing in this title shall modify any remedy imposed on a party that is required 
by the judgment of a court in any action that was brought before May 1, 2004, 
against that party for a violation of section 119 of title 17, United States Code. 


* eK KOK KK 


Sec.109 + Study. 


No later than June 30, 2008, the Register of Copyrights shall report to the 
Committee on the Judiciary of the House of Representatives and the Committee 
on the Judiciary of the Senate the Register’s findings and recommendations on 
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the operation and revision of the statutory licenses under sections 111, 119, and 
122 of title 17, United States Code. The report shall include, but not be limited 
to, the following: 


(1) A comparison of the royalties paid by licensees under such sections, in- 
cluding historical rates of increases in these royalties, a comparison between 
the royalties under each such section and the prices paid in the marketplace 
for comparable programming. 

(2) An analysis of the differences in the terms and conditions of the licenses 
under such sections, an analysis of whether these differences are required or jus- 
tified by historical, technological, or regulatory differences that affect the satel- 
lite and cable industries, and an analysis of whether the cable or satellite industry 
is placed in a competitive disadvantage due to these terms and conditions. 

(3) An analysis of whether the licenses under such sections are still justified 
by the bases upon which they were originally created. 

(4) An analysis of the correlation, if any, between the royalties, or lack there- 
of, under such sections and the fees charged to cable and satellite subscribers, 
addressing whether cable and satellite companies have passed to subscribers 
any savings realized as a result of the royalty structure and amounts under 
such sections. 

(5) An analysis of issues that may arise with respect to the application of 
the licenses under such sections to the secondary transmissions of the primary 
transmissions of network stations and superstations that originate as digital 
signals, including issues that relate to the application of the unserved house- 
hold limitations under section 119 of title 17, United States Code, and to the 
determination of royalties of cable systems and satellite carriers. 


Appendix D - Notes 


1. This appendix contains provisions from the Satellite Home Viewer Extension and Re- 
authorization Act of 2004, Title IX, Division J of the Consolidated Appropriations Act, 
2005, Pub. L. No. 108-447, 118 Stat. 2809, 3393, that do not amend Title 17 of the United 
States Code. 
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Appendix E 


The Intellectual Property Protection and 
Courts Amendments Act of 2004. 


Section1 + Short Title. 


This Act may be cited as the “Intellectual Property Protection and Courts Amend- 
ments Act of 2004”. 


Title | — Anti-counterfeiting Provisions 


Sec. 101 - Short Title. 
This title may be cited as the “‘Anti-counterfeiting Amendments Act of 2004”. 


* OK KK OK OK 


Sec. 103 + Other Rights Not Affected. 


(a) CHAPTERS 5 AND 12 OF TITLE 17; ELECTRONIC TRANSMISSIONS. — The 
amendments made by this title— 

(1) shall not enlarge, diminish, or otherwise affect any liability or limita- 
tions on liability under sections 512, 1201 or 1202 of title 17, United States 
Code; and 

(2) shall not be construed to apply— 

(A) in any case, to the electronic transmission of a genuine certificate, li- 
censing document, registration card, similar labeling component, or docu- 
mentation or packaging described in paragraph (4) or (5) of section 2318(b) 
of title 18, United States Code, as amended by this title; and 

(B) in the case of a civil action under section 2318(f) of title 18, United 
States Code, to the electronic transmission of a counterfeit label or counter- 
feit documentation or packaging defined in paragraph (1) or (6) of section 
2318(b) of title 18, United States Code. 

(b) Farr Use. — The amendments made by this title shall not affect the fair use, 
under section 107 of title 17, United States Code, of a genuine certificate, licensing 
document, registration card, similar labeling component, or documentation or 
packaging described in paragraph (4) or (5) of section 2318(b) of title 18, United 
States Code, as amended by this title. 
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Title Il — Fraudulent Online Identity Sanctions 


Sec. 201 - Short Title. 
This title may be cited as the 


«ce 


Fraudulent Online Identity Sanctions Act”. 
* OK KK OK OK 


Sec. 205 - Construction. 


(a) FREE SPEECH AND Press. — Nothing in this title shall enlarge or diminish 
any rights of free speech or of the press for activities related to the registration or 
use of domain names. 

(b) DiscRETION OF Courts IN DETERMINING RELIEF. — Nothing in this 
title shall restrict the discretion of a court in determining damages or other relief 
to be assessed against a person found liable for the infringement of intellectual 
property rights. 

(c) DISCRETION OF COURTS IN DETERMINING TERMS OF IMPRISONMENT. — 
Nothing in this title shall be construed to limit the discretion of a court to deter- 
mine the appropriate term of imprisonment for an offense under applicable law. 


Appendix E - Notes 


1. This appendix contains provisions from the Intellectual Property Protection and Courts 
Amendments Act of 2004, Pub. L. No. 108-482, 118 Stat. 3912, that do not amend Title 17 of 
the United States Code. 
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Appendix F 


The Prioritizing Resources and Organization for 
Intellectual Property Act of 2008’ 


Section1 - Short Title; Table of Contents. 


(a) SHortT Tr1TLe. — This Act may be cited as the “Prioritizing Resources and 
Organization for Intellectual Property Act of 2008”. 


* eK KKK K 


Sec.2 + Reference. 


Any reference in this Act to the “Trademark Act of 1946” refers to the Act 
entitled “An Act to provide for the registration of trademarks used in commerce, 
to carry out the provisions of certain international conventions, and for other 
purposes”, approved July 5, 1946 (15 U.S.C. 1051 et seq.). 


Sec.3 + Definition. 
In this Act, the term “United States person” means — 
(1) any United States resident or national, 
(2) any domestic concern (including any permanent domestic establish- 
ment of any foreign concern), and 
(3) any foreign subsidiary or affiliate (including any permanent foreign 
establishment) of any domestic concern that is controlled in fact by such 
domestic concern, 
except that such term does not include an individual who resides outside the 
United States and is employed by an individual or entity other than an individual 
or entity described in paragraph (1), (2), or (3). 


Title |— Enhancements to Civil Intellectual Property Laws 
* OK KK OK OK 
Sec.102 + Civil Remedies for Infringement. 


* OK KK KK 


(b) PROTECTIVE ORDER FOR SEIZED RECORDS. — Section 34(d)(7) of the 
Trademark Act (15 U.S.C. 1116(d)(7)) is amended to read as follows: 
“(7) Any materials seized under this subsection shall be taken into the custody 
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of the court. For seizures made under this section, the court shall enter an ap- 
propriate protective order with respect to discovery and use of any records or 
information that has been seized. The protective order shall provide for appro- 
priate procedures to ensure that confidential, private, proprietary, or privileged 
information contained in such records is not improperly disclosed or used. 


Sec. 103 + Treble Damages in Counterfeiting Cases. 


Section 35(b) of the Trademark Act of 1946 (15 U.S.C. 1117(b)) is amended to 
read as follows: 

“(b) In assessing damages under subsection (a) for any violation of section 32(1)(a) 
of this Act or section 220506 of title 36, United States Code, in a case involving 
use of a counterfeit mark or designation (as defined in section 3.4(d) of this Act), 
the court shall, unless the court finds extenuating circumstances, enter judgment 
for three times such profits or damages, whichever amount is greater, together 
with a reasonable attorney’s fee, if the violation consists of — 

“(1) intentionally using a mark or designation, knowing such mark or desig- 
nation is a counterfeit mark (as defined in section 34(d) of this Act), in connec- 
tion with the sale, offering for sale, or distribution of goods or services; or 

“(2) providing goods or services necessary to the commission of a violation 
specified in paragraph (1), with the intent that the recipient of the goods or 
services would put the goods or services to use in committing the violation. 

In such a case, the court may award prejudgment interest on such amount at an 
annual interest rate established under section 6621(a)(2) of the Internal Revenue 
Code of 1986, beginning on the date of the service of the claimant’s pleadings 
setting forth the claim for such entry of judgment and ending on the date such 
entry is made, or for such shorter time as the court considers appropriate.”. 


Sec. 104 + Statutory Damages in Counterfeiting Cases. 


Section 35(c) of the Trademark Act of 1946 (15 U.S.C. 1117) is amended — 
(1) in paragraph (1) — 
(A) by striking “$500” and inserting “$1,000”; and 
(B) by striking “$100,000” and inserting “$200,000”; and 
(2) in paragraph (2), by striking “s1,000,000” and inserting “$2,000,000”. 


* eK KK KK 
Title II—Enhancements to Criminal Intellectual Property Laws 


* eK KOK RK K 


Sec. 205. Trafficking in Counterfeit Goods or Services. 


(a) In GENERAL. — Section 2320 of title 18, United States Code, is amended — 


382 Copyright Law of the United States 


The Prioritizing Resources and Organization for Intellectual Property Act of 2008 Appendix F 


(1) in subsection (a) — 
(A) by striking “WHOEVER” and inserting “OFFENSE. —” 
“(1) IN GENERAL. — Whoever;”; 
(B) by moving the remaining text 2 ems to the right; and 
(C) by adding at the end the following: 
“(2) SERIOUS BODILY HARM OR DEATH. — 

“(A) SERIOUS BODILY HARM. —If the offender knowingly or recklessly 
causes or attempts to cause serious bodily injury from conduct in violation 
of paragraph (1), the penalty shall be a fine under this title or imprisonment 
for not more than 20 years, or both. 

“(B) Deatu. —If the offender knowingly or recklessly causes or attempts 
to cause death from conduct in violation of paragraph (1), the penalty shall 
be a fine under this title or imprisonment for any term of years or for life, 
or both.”; and 
(2) by adding at the end the following: 

“(h) TRANSSHIPMENT AND ExportTaTION. — No goods or services, the traf- 
ficking in of which is prohibited by this section, shall be transshipped through 
or exported from the United States. Any such transshipment or exportation shall 
be deemed a violation of section 42 of an Act to provide for the registration of 
trademarks used in commerce, to carry out the provisions of certain international 
conventions, and for other purposes, approved July 5, 1946 (commonly referred 
to as the “Trademark Act of 1946’ or the “Lanham Act’).”. 

(b) FORFEITURE AND DESTRUCTION OF PROPERTY; RESTITUTION. — Section 
2320(b) of title 18, United States Code, is amended to read as follows: 

“(b) FORFEITURE AND DESTRUCTION OF PROPERTY; RESTITUTION. — For- 
feiture, destruction, and restitution relating to this section shall be subject to sec- 
tion 2323, to the extent provided in that section, in addition to any other similar 
remedies provided by law.”. 


Sec. 206 + Forfeiture, Destruction, and Restitution. 
* kK KOK KOK 


(b) TECHNICAL AND CONFORMING AMENDMENT. — The table of sections for 
chapter 113 of title 18, United States Code, is amended by adding at the end the 
following: 

“Sec. 2323 - Forfeiture, destruction, and restitution.”. 


Sec. 207 - Forfeiture Under Economic Espionage Act. 


Section 1834 of title 18, United States Code, is amended to read as follows: 
“Sec. 1834 + Criminal Forfeiture. 
“Forfeiture, destruction, and restitution relating to this chapter 
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shall be subject to section 2323, to the extent provided in that 
section, in addition to any other similar remedies provided by law. 


* eK KK KK 


Sec. 209 + Technical and Conforming Amendments. 


* OK KK OK OK 


(b) Other Amendments. — Section 596(c)(2)(c) of the Tariff Act of 
1950 (19 U.S.C. 1595a(c)(2)(c)) is amended by striking “or 509”. 


Title III— Coordination and Strategic Planning of 
Federal Effort Against Counterfeiting and Infringement 


Sec. 301 - Intellectual Property Enforcement Coordinator. 


(a) INTELLECTUAL PROPERTY ENFORCEMENT COORDINATOR. — The Presi- 


dent shall appoint, by and with the advice and consent of the Senate, an Intel- 
lectual Property Enforcement Coordinator (in this title referred to as the “IPEC”) 

to serve within the Executive Office of the President. As an exercise of the rule- 
making power of the Senate, any nomination of the IPEC submitted to the Senate 

for confirmation, and referred to a committee, shall be referred to the Committee 

on the Judiciary. 
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(b) Duties oF IPEC. — 


(1) IN GENERAL. — The IPEC shall — 

(A) chair the interagency intellectual property enforcement advisory 
committee established under subsection (b)(3)(A); 

(B) coordinate the development of the Joint Strategic Plan against coun- 
terfeiting and infringement by the advisory committee under section 303; 

(C) assist, at the request of the departments and agencies listed in subsec- 
tion (b)(3)(A), in the implementation of the Joint Strategic Plan; 

(D) facilitate the issuance of policy guidance to departments and agen- 
cies on basic issues of policy and interpretation, to the extent necessary to 
assure the coordination of intellectual property enforcement policy and 
consistency with other law; 

(E) report to the President and report to Congress, to the extent consis- 
tent with law, regarding domestic and international intellectual property 
enforcement programs; 

(F) report to Congress, as provided in section 304, on the implementa- 
tion of the Joint Strategic Plan, and make recommendations, if any and as 
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appropriate, to Congress for improvements in Federal intellectual property 

laws and enforcement efforts; and 

(G) carry out such other functions as the President may direct. 

(2) LIMITATION ON AUTHORITY. — The IPEC may not control or direct any 
law enforcement agency, including the Department of Justice, in the exercise 
of its investigative or prosecutorial authority. 

(3) ADVISORY COMMITTEE. — 

(A) EsTABLISHMENT. — There is established an interagency intellectual 
property enforcement advisory committee composed of the IPEC, who 
shall chair the committee, and the following members: 

(i) Senate-confirmed representatives of the following departments 
and agencies who are involved in intellectual property enforcement, and 
who are, or are appointed by, the respective heads of those departments 
and agencies: 

(I) The Office of Management and Budget. 

(II) Relevant units within the Department of Justice, including the 
Federal Bureau of Investigation and the Criminal Division. 

(III) The United States Patent and Trademark Office and other 
relevant units of the Department of Commerce. 

(IV) The Office of the United States Trade Representative. 

(V) The Department of State, the United States Agency for Inter- 
national Development, and the Bureau of International Narcotics 
Law Enforcement. 

(VI) The Department of Homeland Security, United States Cus- 
toms and Border Protection, and United States Immigration and 
Customs Enforcement. 

(VII) The Food and Drug Administration of the Department of 
Health and Human Services. 

(VII) The Department of Agriculture. 

(IX) Any such other agencies as the President determines to be 
substantially involved in the efforts of the Federal Government to 
combat counterfeiting and infringement. 

(ii) The Register of Copyrights, or a senior representative of the Unit- 
ed States Copyright Office appointed by the Register of Copyrights. 

(B) Functions. —The advisory committee established under subpara- 
graph (A) shall develop the Joint Strategic Plan against counterfeiting and 
infringement under section 303. 


Sec. 302 : Definition. 


For purposes of this title, the term “intellectual property enforcement” means 
matters relating to the enforcement of laws protecting copyrights, patents, trade- 
marks, other forms of intellectual property, and trade secrets, both in the United 
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States and abroad, including in particular matters relating to combating coun- 
terfeit and infringing goods. 


Sec. 303 + Joint Strategic Plan. 


(a) Purpose. — The objectives of the Joint Strategic Plan against counterfeit- 
ing and infringement that is referred to in section 301(b)(1)(B) (in this section 
referred to as the “joint strategic plan”) are the following: 

(1) Reducing counterfeit and infringing goods in the domestic and inter- 
national supply chain. 

(2) Identifying and addressing structural weaknesses, systemic flaws, or 
other unjustified impediments to effective enforcement action against the 
financing, production, trafficking, or sale of counterfeit or infringing goods, 
including identifying duplicative efforts to enforce, investigate, and prosecute 
intellectual property crimes across the Federal agencies and Departments that 
comprise the Advisory Committee and recommending how such duplicative 
efforts may be minimized. Such recommendations may include recommenda- 
tions on how to reduce duplication in personnel, materials, technologies, and 
facilities utilized by the agencies and Departments responsible for the enforce- 
ment, investigation, or prosecution of intellectual property crimes. 

(3) Ensuring that information is identified and shared among the relevant 
departments and agencies, to the extent permitted by law, including require- 
ments relating to confidentiality and privacy, and to the extent that such shar- 
ing of information is consistent with Department of Justice and other law 
enforcement protocols for handling such information, to aid in the objec- 
tive of arresting and prosecuting individuals and entities that are knowingly 
involved in the financing, production, trafficking, or sale of counterfeit or 
infringing goods. 

(4) Disrupting and eliminating domestic and international counterfeiting 
and infringement networks. 

(5) Strengthening the capacity of other countries to protect and enforce 
intellectual property rights, and reducing the number of countries that fail 
to enforce laws preventing the financing, production, trafficking, and sale of 
counterfeit and infringing goods. 

(6) Working with other countries to establish international standards and 
policies for the effective protection and enforcement of intellectual property 
rights. 

(7) Protecting intellectual property rights overseas by — 

(A) working with other countries and exchanging information with ap- 
propriate law enforcement agencies in other countries relating to individu- 
als and entities involved in the financing, production, trafficking, or sale of 
counterfeit and infringing goods; 
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(B) ensuring that the information referred to in subparagraph (A) is 
provided to appropriate United States law enforcement agencies in order to 
assist, as warranted, enforcement activities in cooperation with appropriate 
law enforcement agencies in other countries; and 

(C) building a formal process for consulting with companies, industry 
associations, labor unions, and other interested groups in other countries 
with respect to intellectual property enforcement. 

(b) Trm1nG. — Not later than 12 months after the date of the enactment of this 
Act, and not later than December 31 of every third year thereafter, the IPEC shall 
submit the joint strategic plan to the Committee on the Judiciary and the Com- 
mittee on Appropriations of the Senate, and to the Committee on the Judiciary 
and the Committee on Appropriations of the House of Representatives. 

(c) RESPONSIBILITY OF THE IPEC.— During the development of the joint 
strategic plan, the IPEC— 

(1) shall provide assistance to, and coordinate the meetings and efforts of, 
the appropriate officers and employees of departments and agencies repre- 
sented on the advisory committee appointed under section 301(b)(3) who are 
involved in intellectual property enforcement; and 

(2) may consult with private sector experts in intellectual property enforce- 
ment in furtherance of providing assistance to the members of the advisory 
committee appointed under section 301(b)(3). 

(d) RESPONSIBILITIES OF OTHER DEPARTMENTS AND AGENCIES. — In the 
development and implementation of the joint strategic plan, the heads of the 
departments and agencies identified under section 301(b)(3) shall — 

(1) designate personnel with expertise and experience in intellectual prop- 
erty enforcement matters to work with the IPEC and other members of the 
advisory committee; and 

(2) share relevant department or agency information with the IPEC and 
other members of the advisory committee, including statistical information 
on the enforcement activities of the department or agency against counterfeit- 
ing or infringement, and plans for addressing the joint strategic plan, to the 
extent permitted by law, including requirements relating to confidentiality 
and privacy, and to the extent that such sharing of information is consistent 
with Department of Justice and other law enforcement protocols for handling 
such information. 

(e) CONTENTS OF THE JOINT STRATEGIC PLAN. — Each joint strategic plan 
shall include the following: 

(1) A description of the priorities identified for carrying out the objectives 
in the joint strategic plan, including activities of the Federal Government relat- 
ing to intellectual property enforcement. 
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(2) A description of the means to be employed to achieve the priorities, in- 
cluding the means for improving the efficiency and effectiveness of the Federal 
Government’s enforcement efforts against counterfeiting and infringement. 

(3) Estimates of the resources necessary to fulfill the priorities identified 
under paragraph (1). 

(4) The performance measures to be used to monitor results under the joint 
strategic plan during the following year. 

(5) An analysis of the threat posed by violations of intellectual property 
rights, including the costs to the economy of the United States resulting from 
violations of intellectual property laws, and the threats to public health and 
safety created by counterfeiting and infringement. 

(6) An identification of the departments and agencies that will be involved 
in implementing each priority under paragraph (1). 

(7) A strategy for ensuring coordination among the departments and agen- 
cies identified under paragraph (6), which will facilitate oversight by the ex- 
ecutive branch of, and accountability among, the departments and agencies 
responsible for carrying out the strategy. 

(8) Such other information as is necessary to convey the costs imposed 
on the United States economy by, and the threats to public health and safety 
created by, counterfeiting and infringement, and those steps that the Federal 
Government intends to take over the period covered by the succeeding joint 
strategic plan to reduce those costs and counter those threats. 

(f) ENHANCING ENFORCEMENT EFFORTS OF FOREIGN GOVERNMENTS. — 
The joint strategic plan shall include programs to provide training and technical 
assistance to foreign governments for the purpose of enhancing the efforts of 
such governments to enforce laws against counterfeiting and infringement. With 
respect to such programs, the joint strategic plan shall — 

(1) seek to enhance the efficiency and consistency with which Federal re- 
sources are expended, and seek to minimize duplication, overlap, or inconsis- 
tency of efforts; 

(2) identify and give priority to those countries where programs of train- 
ing and technical assistance can be carried out most effectively and with the 
greatest benefit to reducing counterfeit and infringing products in the United 
States market, to protecting the intellectual property rights of United States 
persons and their licensees, and to protecting the interests of United States 
persons otherwise harmed by violations of intellectual property rights in those 
countries; 

(3) in identifying the priorities under paragraph (2), be guided by the list of 
countries identified by the United States Trade Representative under section 
182(a) of the Trade Act of 1974 (19 U.S.C. 2242(a)); and 
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(4) develop metrics to measure the effectiveness of the Federal Govern- 
ment’s efforts to improve the laws and enforcement practices of foreign gov- 
ernments against counterfeiting and infringement. 

(g) DISSEMINATION OF THE JOINT STRATEGIC PLAN. —The joint strategic 
plan shall be posted for public access on the website of the White House, and shall 
be disseminated to the public through such other means as the IPEC may identify. 


Sec. 304 - Reporting. 

(a) ANNUAL REPoRT.— Not later than December 31 of each calendar year be- 
ginning in 2009, the IPEC shall submit a report on the activities of the advisory 
committee during the preceding fiscal year. The annual report shall be submitted 
to Congress, and disseminated to the people of the United States, in the manner 
specified in subsections (b) and (g) of section 303. 

(b) ConTENTS. — The report required by this section shall include the following: 

(1) The progress made on implementing the strategic plan and on the prog- 
ress toward fulfillment of the priorities identified under section 303(e)(1). 

(2) The progress made in efforts to encourage Federal, State, and local gov- 
ernment departments and agencies to accord higher priority to intellectual 
property enforcement. 

(3) The progress made in working with foreign countries to investigate, arrest, 
and prosecute entities and individuals involved in the financing, production, 
trafficking, and sale of counterfeit and infringing goods. 

(4) The manner in which the relevant departments and agencies are work- 
ing together and sharing information to strengthen intellectual property 
enforcement. 

(5) An assessment of the successes and shortcomings of the efforts of the 
Federal Government, including departments and agencies represented on the 
committee established under section 301(b)(3). 

(6) Recommendations, if any and as appropriate, for any changes in enforce- 
ment statutes, regulations, or funding levels that the advisory committee con- 
siders would significantly improve the effectiveness or efficiency of the effort 
of the Federal Government to combat counterfeiting and infringement and 
otherwise strengthen intellectual property enforcement, including through the 
elimination or consolidation of duplicative programs or initiatives. 

(7) The progress made in strengthening the capacity of countries to protect 
and enforce intellectual property rights. 

(8) The successes and challenges in sharing with other countries informa- 
tion relating to intellectual property enforcement. 

(9) The progress made under trade agreements and treaties to protect intel- 
lectual property rights of United States persons and their licensees. 
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(10) The progress made in minimizing duplicative efforts, materials, facili- 
ties, and procedures of the Federal agencies and Departments responsible for 
the enforcement, investigation, or prosecution of intellectual property crimes. 

(11) Recommendations, if any and as appropriate, on how to enhance the ef- 
ficiency and consistency with which Federal funds and resources are expended 
to enforce, investigate, or prosecute intellectual property crimes, including the 
extent to which the agencies and Departments responsible for the enforcement, 
investigation, or prosecution of intellectual property crimes have utilized ex- 
isting personnel, materials, technologies, and facilities. 


Sec. 305 + Savings and Repeals. 


(a) TRANSITION FROM NIPLECC To IPEC. — 

(1) REPEAL OF NIPLECC.— Section 653 of the Treasury and General Gov- 
ernment Appropriations Act, 2000 (15 U.S.C. 1128) is repealed effective upon 
confirmation of the IPEC by the Senate and publication of such appointment 
in the Congressional Record. 

(2) CONTINUITY OF PERFORMANCE OF DUTIES. — Upon confirmation by 
the Senate, and notwithstanding paragraph (1), the IPEC may use the services 
and personnel of the National Intellectual Property Law Enforcement Coor- 
dination Council, for such time as is reasonable, to perform any functions or 
duties which in the discretion of the IPEC are necessary to facilitate the orderly 
transition of any functions or duties transferred from the Council to the IPEC 
pursuant to any provision of this Act or any amendment made by this Act. 
(b) CurRENT AUTHORITIES NoT AFFECTED. — Except as provided in subsec- 

tion (a), nothing in this title shall alter the authority of any department or agency 
of the United States (including any independent agency) that relates to— 

(1) the investigation and prosecution of violations of laws that protect intel- 
lectual property rights; 

(2) the administrative enforcement, at the borders of the United States, of 
laws that protect intellectual property rights; or 

(3) the United States trade agreements program or international trade. 

(c) RULEs oF ConstTRucTION. — Nothing in this title — 

(1) shall derogate from the powers, duties, and functions of any of the agen- 
cies, departments, or other entities listed or included under section 301(b)(3) 
(A); and 

(2) shall be construed to transfer authority regarding the control, use, or 
allocation of law enforcement resources, or the initiation or prosecution of 
individual cases or types of cases, from the responsible law enforcement de- 
partment or agency. 
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Sec. 306 + Authorization of Appropriations. 


(a) Iv GENERAL. — There are authorized to be appropriated for each fiscal year 
such sums as may be necessary to carry out this title. 


Title |V—Department of Justice Programs 


Sec. 401 + Local Law Enforcement Grants. 


(a) AUTHORIZATION. — Section 2 of the Computer Crime Enforcement Act 
(42 U.S.C. 3713) is amended — 

(1) in subsection (b), by inserting after “computer crime” each place it ap- 
pears the following: “, including infringement of copyrighted works over the 
Internet”; and 

(2) in subsection (e)(1), relating to authorization of appropriations, by strik- 
ing “fiscal years 2001 through 2004” and inserting “fiscal years 2009 through 
2013”. 

(b) Grants. —The Office of Justice Programs of the Department of Justice 
may make grants to eligible State or local law enforcement entities, including law 
enforcement agencies of municipal governments and public educational insti- 
tutions, for training, prevention, enforcement, and prosecution of intellectual 
property theft and infringement crimes (in this subsection referred to as “IP-TIC 
grants”), in accordance with the following: 

(1) UsE OF IP-TIC GRANT AMOUNTS. — IP-TIC grants may be used to estab- 
lish and develop programs to do the following with respect to the enforcement 
of State and local true name and address laws and State and local criminal laws 
on anti-infringement, anti-counterfeiting, and unlawful acts with respect to 
goods by reason of their protection by a patent, trademark, service mark, trade 
secret, or other intellectual property right under State or Federal law: 

(A) Assist State and local law enforcement agencies in enforcing those 
laws, including by reimbursing State and local entities for expenses incurred 
in performing enforcement operations, such as overtime payments and 
storage fees for seized evidence. 

(B) Assist State and local law enforcement agencies in educating the pub- 
lic to prevent, deter, and identify violations of those laws. 

(C) Educate and train State and local law enforcement officers and pros- 
ecutors to conduct investigations and forensic analyses of evidence and 
prosecutions in matters involving those laws. 

(D) Establish task forces that include personnel from State or local law 
enforcement entities, or both, exclusively to conduct investigations and fo- 
rensic analyses of evidence and prosecutions in matters involving those laws 


Copyright Law of the United States 391 


Appendix F The Prioritizing Resources and Organization for Intellectual Property Act of 2008 


(E) Assist State and local law enforcement officers and prosecutors in 
acquiring computer and other equipment to conduct investigations and 
forensic analyses of evidence in matters involving those laws. 

(F) Facilitate and promote the sharing, with State and local law enforce- 
ment officers and prosecutors, of the expertise and information of Federal 
law enforcement agencies about the investigation, analysis, and prosecution 
of matters involving those laws and criminal infringement of copyrighted 
works, including the use of multijurisdictional task forces. 

(2) ELicrp1Lity.—To be eligible to receive an IP-TIC grant, a State or lo- 
cal government entity shall provide to the Attorney General, in addition to 
the information regularly required to be provided under the Financial Guide 
issued by the Office of Justice Programs and any other information required 
of Department of Justice’s grantees — 

(A) assurances that the State in which the government entity is located 
has in effect laws described in paragraph (1); 

(B) an assessment of the resource needs of the State or local govern- 
ment entity applying for the grant, including information on the need for 
reimbursements of base salaries and overtime costs, storage fees, and other 
expenditures to improve the investigation, prevention, or enforcement of 
laws described in paragraph (1); and 

(C) a plan for coordinating the programs funded under this section with 
other federally funded technical assistance and training programs, includ- 
ing directly funded local programs such as the Edward Byrne Memorial 
Justice Assistance Grant Program authorized by subpart 1 of part E of title 
I of the Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. 
3750 et seq.). 

(3) MATCHING FUNDS.—The Federal share of an IP-TIC grant may not 
exceed 50 percent of the costs of the program or proposal funded by the IP- 
TIC grant. 

(4) AUTHORIZATION OF APPROPRIATIONS. — 

(A) AUTHORIZATION. — There is authorized to be appropriated to carry 
out this subsection the sum of $25,000,000 for each of fiscal years 2009 
through 2013. 

(B) Limrratron. — Of the amount made available to carry out this sub- 
section in any fiscal year, not more than 3 percent may be used by the At- 
torney General for salaries and administrative expenses. 


Sec. 402 + Improved Investigative and Forensic Resources for Enforcement of 
Laws Related to Intellectual Property Crimes. 


(a) IN GENERAL. — Subject to the availability of appropriations to carry out 
this subsection, the Attorney General, in consultation with the Director of the 
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Federal Bureau of Investigation, shall, with respect to crimes related to the theft 
of intellectual property — 

(1) ensure that there are at least 10 additional operational agents of the Fed- 
eral Bureau of Investigation designated to support the Computer Crime and 
Intellectual Property Section of the Criminal Division of the Department of 
Justice in the investigation and coordination of intellectual property crimes; 

(2) ensure that any Computer Hacking and Intellectual Property Crime 
Unit in the Department of Justice is supported by at least 1 agent of the Federal 
Bureau of Investigation (in addition to any agent supporting such unit as of 
the date of the enactment of this Act) to support such unit for the purpose of 
investigating or prosecuting intellectual property crimes; 

(3) ensure that all Computer Hacking and Intellectual Property Crime 
Units located at an office of a United States Attorney are assigned at least 2 As- 
sistant United States Attorneys responsible for investigating and prosecuting 
computer hacking or intellectual property crimes; and 

(4) ensure the implementation of a regular and comprehensive training 
program — 

(A) the purpose of which is to train agents of the Federal Bureau of 
Investigation in the investigation and prosecution of such crimes and the 
enforcement of laws related to intellectual property crimes; and 

(B) that includes relevant forensic training related to investigating and 
prosecuting intellectual property crimes. 

(b) ORGANIZED CRIME PLAN. — Subject to the availability of appropriations 
to carry out this subsection, and not later than 180 days after the date of the 
enactment of this Act, the Attorney General, through the United States Attor- 
neys’ Offices, the Computer Crime and Intellectual Property section, and the 
Organized Crime and Racketeering section of the Department of Justice, and 
in consultation with the Federal Bureau of Investigation and other Federal law 
enforcement agencies, such as the Department of Homeland Security, shall create 
and implement a comprehensive, long-range plan to investigate and prosecute 
international organized crime syndicates engaging in or supporting crimes relat- 
ing to the theft of intellectual property. 

(c) AUTHORIZATION. — There are authorized to be appropriated to carry out 
this section $10,000,000 for each of fiscal years 2009 through 2013. 


Sec. 403 + Additional Funding for Resources to Investigate and Prosecute 
Intellectual Property Crimes and Other Criminal Activity Involving Computers. 


(a) ADDITIONAL FUNDING FOR RESOURCES. — 

(1) AUTHORIZATION. — In addition to amounts otherwise authorized for 
resources to investigate and prosecute intellectual property crimes and other 
criminal activity involving computers, there are authorized to be appropriated 
for each of the fiscal years 2009 through 2013 — 
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(A) $10,000,000 to the Director of the Federal Bureau of Investigation; 
and 

(B) $10,000,000 to the Attorney General for the Criminal Division of 
the Department of Justice. 

(2) AVAILABILITY. — Any amounts appropriated under paragraph (1) shall 
remain available until expended. 

(b) Usz of ADDITIONAL FUNDING. — Funds made available under subsec- 
tion (a) shall be used by the Director of the Federal Bureau of Investigation and 
the Attorney General, for the Federal Bureau of Investigation and the Criminal 
Division of the Department of Justice, respectively, to — 

(1) hire and train law enforcement officers to — 

(A) investigate intellectual property crimes and other crimes committed 
through the use of computers and other information technology, including 
through the use of the Internet; and 

(B) assist in the prosecution of such crimes; and 
(2) enable relevant units of the Department of Justice, including units re- 

sponsible for investigating computer hacking or intellectual property crimes, 

to procure advanced tools of forensic science and expert computer forensic 
assistance, including from non-governmental entities, to investigate, prosecute, 
and study such crimes. 


Sec. 404 + Annual Reports. 


(a) REPORT OF THE ATTORNEY GENERAL. — Not later than 1 year after the 
date of the enactment of this Act, and annually thereafter, the Attorney General 
shall submit a report to Congress on actions taken to carry out this title. The 
initial report required under this subsection shall be submitted by May 1, 2009. 
All subsequent annual reports shall be submitted by May 1st of each fiscal year 
thereafter. The report required under this subsection may be submitted as part 
of the annual performance report of the Department of Justice, and shall include 
the following: 

(1) With respect to grants issued under section 401, the number and identity 
of State and local law enforcement grant applicants, the number of grants 
issued, the dollar value of each grant, including a break down of such value 
showing how the recipient used the funds, the specific purpose of each grant, 
and the reports from recipients of the grants on the efficacy of the program 
supported by the grant. The Department of Justice shall use the information 
provided by the grant recipients to produce a statement for each individual 
grant. Such statement shall state whether each grantee has accomplished the 
purposes of the grant as established in section 401(b). Those grantees not in 
compliance with the requirements of this title shall be subject, but not limited 
to, sanctions as described in the Financial Guide issued by the Office of Justice 
Programs at the Department of Justice. 
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(2) With respect to the additional agents of the Federal Bureau of Investi- 
gation authorized under paragraphs (1) and (2) of section 402(a), the number 
of investigations and actions in which such agents were engaged, the type of 
each action, the resolution of each action, and any penalties imposed in each 
action. 

(3) With respect to the training program authorized under section 402(a)(4), 
the number of agents of the Federal Bureau of Investigation participating in 
such program, the elements of the training program, and the subject matters 
covered by the program. 

(4) With respect to the organized crime plan authorized under section 
402(b), the number of organized crime investigations and prosecutions re- 
sulting from such plan. 

(5) With respect to the authorizations under section 403 — 

(A) the number of law enforcement officers hired and the number 
trained; 

(B) the number and type of investigations and prosecutions resulting 
from the hiring and training of such law enforcement officers; 

(C) the defendants involved in any such prosecutions; 

(D) any penalties imposed in each such successful prosecution; 

(E) the advanced tools of forensic science procured to investigate, pros- 
ecute, and study computer hacking or intellectual property crimes; and 

(F) the number and type of investigations and prosecutions in such tools 
were used. 

(6) Any other information that the Attorney General may consider relevant 
to inform Congress on the effective use of the resources authorized under sec- 
tions 401, 402, and 403. 

(7) A summary of the efforts, activities, and resources the Department of 
Justice has allocated to the enforcement, investigation, and prosecution of in- 
tellectual property crimes, including — 

(A) a review of the policies and efforts of the Department of Justice 
related to the prevention and investigation of intellectual property crimes, 
including efforts at the Office of Justice Programs, the Criminal Division 
of the Department of Justice, the Executive Office of United States Attor- 
neys, the Office of the Attorney General, the Office of the Deputy Attorney 
General, the Office of Legal Policy, and any other agency or bureau of the 
Department of Justice whose activities relate to intellectual property; 

(B) a summary of the overall successes and failures of such policies and 
efforts; 

(C) a review of the investigative and prosecution activity of the Depart- 
ment of Justice with respect to intellectual property crimes, including — 

(i) the number of investigations initiated related to such crimes; 
(ii) the number of arrests related to such crimes; and 
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(iii) the number of prosecutions for such crimes, including — 
(I) the number of defendants involved in such prosecutions; 
(II) whether the prosecution resulted in a conviction; and 
(III) the sentence and the statutory maximum for such crime, as 
well as the average sentence imposed for such crime; and 

(D) a Department-wide assessment of the staff, financial resources, and 
other resources (such as time, technology, and training) devoted to the en- 
forcement, investigation, and prosecution of intellectual property crimes, 
including the number of investigators, prosecutors, and forensic specialists 
dedicated to investigating and prosecuting intellectual property crimes. 
(8) A summary of the efforts, activities, and resources that the Department 

of Justice has taken to — 

(A) minimize duplicating the efforts, materials, facilities, and procedures 
of any other Federal agency responsible for the enforcement, investigation, 
or prosecution of intellectual property crimes; and 

(B) enhance the efficiency and consistency with which Federal funds 
and resources are expended to enforce, investigate, or prosecute intellectual 
property crimes, including the extent to which the Department has utilized 
existing personnel, materials, technologies, and facilities. 

(b) INrTIAL REPORT OF THE ATTORNEY GENERAL. — The first report required 
to be submitted by the Attorney General under subsection (a) shall include a 
summary of the efforts, activities, and resources the Department of Justice has 
allocated in the 5 years prior to the date of enactment of this Act, as well as the 
1-year period following such date of enactment, to the enforcement, investigation, 
and prosecution of intellectual property crimes, including — 

(1) a review of the policies and efforts of the Department of Justice related 
to the prevention and investigation of intellectual property crimes, including 
efforts at the Office of Justice Programs, the Criminal Division of the Depart- 
ment of Justice, the Executive Office of United States Attorneys, the Office of 
the Attorney General, the Office of the Deputy Attorney General, the Office 
of Legal Policy, and any other agency or bureau of the Department of Justice 
whose activities relate to intellectual property; 

(2) a summary of the overall successes and failures of such policies and 
efforts; 

(3) a review of the investigative and prosecution activity of the Department 
of Justice with respect to intellectual property crimes, including — 

(A) the number of investigations initiated related to such crimes; 

(B) the number of arrests related to such crimes; and 

(C) the number of prosecutions for such crimes, including — 

(i) the number of defendants involved in such prosecutions; 
(ii) whether the prosecution resulted in a conviction; and 
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(iii) the sentence and the statutory maximum for such crime, as well 
as the average sentence imposed for such crime; and 
(4) a Department-wide assessment of the staff, financial resources, and oth- 
er resources (such as time, technology, and training) devoted to the enforce- 
ment, investigation, and prosecution of intellectual property crimes, including 
the number of investigators, prosecutors, and forensic specialists dedicated to 
investigating and prosecuting intellectual property crimes. 

(c) REPORT OF THE FBI.—Not later than 1 year after the date of the enact- 
ment of this Act, and annually thereafter, the Director of the Federal Bureau of 
Investigation shall submit a report to Congress on actions taken to carry out this 
title. The initial report required under this subsection shall be submitted by May 
1, 2009. All subsequent annual reports shall be submitted by May ist of each fis- 
cal year thereafter. The report required under this subsection may be submitted 
as part of the annual performance report of the Department of Justice, and shall 
include — 

(1) a review of the policies and efforts of the Bureau related to the preven- 
tion and investigation of intellectual property crimes; 
(2) a summary of the overall successes and failures of such policies and 
efforts; 
(3) a review of the investigative and prosecution activity of the Bureau with 
respect to intellectual property crimes, including — 
(A) the number of investigations initiated related to such crimes; 
(B) the number of arrests related to such crimes; and 
(C) the number of prosecutions for such crimes, including — 
(i) the number of defendants involved in such prosecutions; 
(ii) whether the prosecution resulted in a conviction; and 
(iii) the sentence and the statutory maximum for such crime, as well 
as the average sentence imposed for such crime; and 
(4) a Bureau-wide assessment of the staff, financial resources, and other 
resources (such as time, technology, and training) devoted to the enforcement, 
investigation, and prosecution of intellectual property crimes, including the 
number of investigators, prosecutors, and forensic specialists dedicated to in- 
vestigating and prosecuting intellectual property crimes. 

(d) Inrr1AL REPORT OF THE FBI.—The first report required to be submitted 
by the Director of the Federal Bureau of Investigation under subsection (c) shall 
include a summary of the efforts, activities, and resources the Federal Bureau of 
Investigation has allocated in the 5 years prior to the date of enactment of this Act, 
as well as the 1-year period following such date of enactment to the enforcement, 
investigation, and prosecution of intellectual property crimes, including — 

(1) a review of the policies and efforts of the Bureau related to the preven- 
tion and investigation of intellectual property crimes; 
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(2) a summary of the overall successes and failures of such policies and 
efforts; 
(3) a review of the investigative and prosecution activity of the Bureau with 
respect to intellectual property crimes, including — 
(A) the number of investigations initiated related to such crimes; 
(B) the number of arrests related to such crimes; and 
(C) the number of prosecutions for such crimes, including — 
(i) the number of defendants involved in such prosecutions; 
(ii) whether the prosecution resulted in a conviction; and 
(iii) the sentence and the statutory maximum for such crime, as well 
as the average sentence imposed for such crime; and 
(4) a Bureau-wide assessment of the staff, financial resources, and other 
resources (such as time, technology, and training) devoted to the enforcement, 
investigation, and prosecution of intellectual property crimes, including the 
number of investigators, prosecutors, and forensic specialists dedicated to in- 
vestigating and prosecuting intellectual property crimes. 


Title V— Miscellaneous 


Sec. 501 + GAO Study on Protection of Intellectual Property of Manufacturers. 


(a) Srupy. —The Comptroller General of the United States shall conduct a 
study to help determine how the Federal Government could better protect the 
intellectual property of manufacturers by quantification of the impacts of im- 
ported and domestic counterfeit goods on— 

(1) the manufacturing industry in the United States; and 

(2) the overall economy of the United States. 

(b) Contents.—In conducting the study required under subsection (a), the 
Comptroller General shall examine — 

(1) the extent that counterfeit manufactured goods are actively being traf- 
ficked in and imported into the United States; 

(2) the impacts on domestic manufacturers in the United States of current 
law regarding defending intellectual property, including patent, trademark, 
and copyright protections; 

(3) the nature and scope of current statutory law and case law regarding 
protecting trade dress from being illegally copied; 

(4) the extent which such laws are being used to investigate and prosecute 
acts of trafficking in counterfeit manufactured goods; 

(5) any effective practices or procedures that are protecting all types of intel- 
lectual property; and 
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(6) any changes to current statutes or rules that would need to be im- 
plemented to more effectively protect the intellectual property rights of 
manufacturers. 

(c) Report. — Not later than 1 year after the date of the enactment of this Act, 
the Comptroller General shall submit to Congress a report on the results of the 
study required under subsection (a). 


Sec. 502 - GAO Audit and Report on Nonduplication and Efficiency. 


Not later than 2 years after the date of enactment of this Act, the Comptrol- 
ler General shall conduct an audit and submit a report to the Committee on the 
Judiciary of the Senate and to the Committee on the Judiciary of the House of 
Representatives on — 

(1) the efforts, activities, and actions of the Intellectual Property Enforce- 
ment Coordinator and the Attorney General in achieving the goals and pur- 
poses of this Act, as well as in carrying out any responsibilities or duties as- 
signed to each such individual or agency under this Act; 

(2) any possible legislative, administrative, or regulatory changes that 
Comptroller General recommends be taken by or on behalf of the Intellectual 
Property Enforcement Coordinator or the Attorney General to better achieve 
such goals and purposes, and to more effectively carry out such responsibili- 
ties and duties; 

(3) the effectiveness of any actions taken and efforts made by the Intellectual 
Property Enforcement Coordinator and the Attorney General to — 

(A) minimize duplicating the efforts, materials, facilities, and procedures 
of any other Federal agency responsible for the enforcement, investigation, 
or prosecution of intellectual property crimes; and 

(B) enhance the efficiency and consistency with which Federal funds 
and resources are expended to enforce, investigate, or prosecute intellectual 
property crimes, including whether the IPEC has utilized existing person- 
nel, materials, technologies, and facilities, such as the National Intellectual 
Property Rights Coordination Center established at the Department of 
Homeland Security; and 
(4) any actions or efforts that the Comptroller General recommends be 

taken by or on behalf of the Intellectual Property Enforcement Coordinator 

and the Attorney General to reduce duplication of efforts and increase the ef- 
ficiency and consistency with which Federal funds and resources are expended 
to enforce, investigate, or prosecute intellectual property crimes. 


Sec. 503 + Sense of Congress. 
It is the sense of Congress that — 
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(1) the United States intellectual property industries have created millions 
of high-skill, high-paying United States jobs and pay billions of dollars in an- 
nual United States tax revenues; 

(2) the United States intellectual property industries continue to represent 
a major source of creativity and innovation, business start-ups, skilled job 
creation, exports, economic growth, and competitiveness; 

(3) counterfeiting and infringement results in billions of dollars in lost 
revenue for United States companies each year and even greater losses to 
the United States economy in terms of reduced job growth, exports, and 
competitiveness; 

(4) the growing number of willful violations of existing Federal criminal 
laws involving counterfeiting and infringement by actors in the United States 
and, increasingly, by foreign-based individuals and entities is a serious threat 
to the long-term vitality of the United States economy and the future com- 
petitiveness of United States industry; 

(5) terrorists and organized crime utilize piracy, counterfeiting, and in- 
fringement to fund some of their activities; 

(6) effective criminal enforcement of the intellectual property laws against 
violations in all categories of works should be among the highest priorities of 
the Attorney General; 

(7) with respect to all crimes related to the theft of intellectual property, 
the Attorney General shall give priority to cases with a nexus to terrorism and 
organized crime; and 

(8) with respect to criminal counterfeiting and infringement of computer 
software, including those by foreign-owned or foreign-controlled entities, the 
Attorney General should give priority to cases — 

(A) involving the willful theft of intellectual property for purposes of 
commercial advantage or private financial gain; 

(B) where the theft of intellectual property is central to the sustainability 
and viability of the commercial activity of the enterprise (or subsidiary) 
involved in the violation; 

(C) where the counterfeited or infringing goods or services enables the 
enterprise to unfairly compete against the legitimate rights holder; or 

(D) where there is actual knowledge of the theft of intellectual property 
by the directors or officers of the enterprise. 


Appendix F - Notes 


1. This appendix contains provisions from the Prioritizing Resources and Organization for 
Intellectual Property Act of 2008, Pub. L. No. 110-403, 122 Stat. 4256, that do not amend 
Title 17 of the United States Code. 
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The Satellite Television Extension and 
Localism Act of 2010° 


Section1 - Short Title; Table of Contents. 


(a) SHorT T1TLE. — This Act may be cited as the “Satellite Television Extension 
and Localism Act of 2010”. 


* OK KK OK OK 


Title |—Statutory Licenses 


* OK KK OK OK 


Sec.104 + Modifications to Cable System Secondary Transmission Rights 
Under Section 111. 


* OK KK OK OK 


(d) EFFectiveE DaTE oF New Royatty FEE RateEs.—The royalty fee rates 
established in section 111(d)(1)(B) of title 17, United States Code, as amended by 
subsection (c)(1)(C) of this section, shall take effect commencing with the first 
accounting period occurring in 2010. 


* eK KK KK 


(f) TIMING OF SECTION 111 PROCEEDINGS. — 


* OK KK KK 


(h) Errective Date WITH RESPECT TO MULTICAST STREAMS. — 

(1) IN GENERAL. — Subject to paragraphs (2) and (3), the amendments made 
by this section, to the extent such amendments assign a distant signal equiva- 
lent value to the secondary transmission of the multicast stream of a primary 
transmitter, shall take effect on the date of the enactment of this Act. 

(2) DELAYED APPLICABILITY. — 

(A) SECONDARY TRANSMISSIONS OF A MULTICAST STREAM BEYOND 

THE LOCAL SERVICE AREA OF ITS PRIMARY TRANSMITTER BEFORE 2010 

Act. —In any case in which a cable system was making secondary trans- 

missions of a multicast stream beyond the local service area of its primary 
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transmitter before the date of the enactment of this Act, a distant signal 

equivalent value (referred to in paragraph (1)) shall not be assigned to sec- 

ondary transmissions of such multicast stream that are made on or before 

June 30, 2010. 

(B) MULTICAST STREAMS SUBJECT TO PREEXISTING WRITTEN AGREE- 
MENTS FOR THE SECONDARY TRANSMISSION OF SUCH STREAMS. — In any 
case in which the secondary transmission of a multicast stream of a primary 
transmitter is the subject of a written agreement entered into on or before 
June 30, 2009, between a cable system or an association representing the 
cable system and a primary transmitter or an association representing the 
primary transmitter, a distant signal equivalent value (referred to in para- 
graph (1)) shall not be assigned to secondary transmissions of such mul- 
ticast stream beyond the local service area of its primary transmitter that 
are made on or before the date on which such written agreement expires. 

(C) No REFUNDS OR OFFSETS FOR PRIOR STATEMENTS OF ACCOUNT. — 
A cable system that has reported secondary transmissions of a multicast 
stream beyond the local service area of its primary transmitter on a state- 
ment of account deposited under section 111 of title 17, United States Code, 
before the date of the enactment of this Act shall not be entitled to any 
refund, or offset, of royalty fees paid on account of such secondary trans- 
missions of such multicast stream. 

(3) DEFINITIONS. — In this subsection, the terms “cable system’, “secondary 
transmission’, “multicast stream”, and “local service area of a primary trans- 
mitter” have the meanings given those terms in section 111(f) of title 17, United 
States Code, as amended by this section. 


* eK KK KK 


Sec.107 + Termination of license. 


(a) TERMINATION. — Section 119 of title 17, United States Code, as amended by 
this Act, shall cease to be effective on December 31, 2014.” 

(b) CONFORMING AMENDMENT. — Section 1003(a)(2)(A) of Public Law 111-118 
(17 U.S.C. 119 note) is repealed. 


Sec. 108 « Construction. 


Nothing in section 111, 119, or 122 of title 17, United States Code, including 
the amendments made to such sections by this title, shall be construed to affect 
the meaning of any terms under the Communications Act of 1934, except to 
the extent that such sections are specifically cross-referenced in such Act or the 
regulations issued thereunder. 
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Appendix G - Notes 


1. This appendix contains provisions from the Satellite Television Extension and Localism 
Act of 2010, Pub. L. No. 111-175, 124 Stat. 1218, that do not amend Title 17 of the United 
States Code. 

2. The STELA Reauthorization Act of 2014 repealed section 107(a). Pub. L. No. 113-200, 
128 Stat. 2059, 2066. 
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Appendix H 


The Unlocking Consumer Choice and Wireless 
Competition Act’ 


Section 1. Short Title. 


This Act may be cited as the “Unlocking Consumer Choice and Wireless Com- 
petition Act”. 


Sec. 2. Repeal of Existing Rule and Additional Rulemaking by Librarian of 
Congress. 


(a) REPEAL AND RepLace. — As of the date of the enactment of this Act, para- 
graph (3) of section 201.40(b) of title 37, Code of Federal Regulations, as amended 
and revised by the Librarian of Congress on October 28, 2012, pursuant to the 
Librarian’s authority under section 1201(a) of title 17, United States Code, shall 
have no force and effect, and such paragraph shall read, and shall be in effect, as 
such paragraph was in effect on July 27, 2010. 

(b) RULEMAKING — The Librarian of Congress, upon the recommendation 
of the Register of Copyrights, who shall consult with the Assistant Secretary for 
Communications and Information of the Department of Commerce and report 
and comment on his or her views in making such recommendation, shall de- 
termine, consistent with the requirements set forth under section 1201(a)(1) of 
title 17, United States Code, whether to extend the exemption for the class of 
works described in section 201.40(b)(3) of title 37, Code of Federal Regulations, 
as amended by subsection (a), to include any other category of wireless devices in 
addition to wireless telephone handsets. The determination shall be made in the 
first rulemaking under section 1201(a)(1)(C) of title 17, United States Code, that 
begins on or after the date of enactment of this Act. 

(c) UNLOCKING aT DIRECTION OF OWNER. — Circumvention of a technologi- 
cal measure that restricts wireless telephone handsets or other wireless devices 
from connecting to a wireless telecommunications network — 

(1) (A) as authorized by paragraph (3) of section 201.40(b) of title 37, Code 
of Federal Regulations, as made effective by subsection (a); and 
(B) as may be extended to other wireless devices pursuant to a determi- 
nation in the rulemaking conducted under subsection (b); or 
(2) as authorized by an exemption adopted by the Librarian of Congress 
pursuant to a determination made on or after the date of enactment of this 

Act under section 1201(a)(1)(C) of title 17, United States Code, 
may be initiated by the owner of any such handset or other device, by another 
person at the direction of the owner, or by a provider of a commercial mobile 
radio service or a commercial mobile data service at the direction of such owner 
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or other person, solely in order to enable such owner or a family member of such 
owner to connect to a wireless telecommunications network, when such connec- 
tion is authorized by the operator of such network. 

(d) RULE oF CONSTRUCTION. — 

(1) IN GENERAL. — Except as expressly provided herein, nothing in this Act 
shall be construed to alter the scope of any party’s rights under existing law. 

(2) LIBRARIAN OF CONGRESS. — Nothing in this Act alters, or shall be con- 
strued to alter, the authority of the Librarian of Congress under section 1201(a)(1) 
of title 17, United States Code. 

(e) Derinrtions. — In this Act: 

(1) COMMERCIAL MOBILE DATA SERVICE} COMMERCIAL MOBILE RADIO 
SERVICE. — The terms “commercial mobile data service” and “commercial mo- 
bile radio service” have the respective meanings given those terms in section 
20.3 of title 47, Code of Federal Regulations, as in effect on the date of the 
enactment of this Act. 

(2) WIRELESS TELECOMMUNICATIONS NETWORK. — The term “wireless 
telecommunications network” means a network used to provide a commercial 
mobile radio service or a commercial mobile data service. 

(3) WIRELESS TELEPHONE HANDSETS; WIRELESS DEVICES. — The terms 
“wireless telephone handset” and “wireless device” mean a handset or other 
device that operates on a wireless telecommunications network. 
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1. The Unlocking Consumer Choice and Wireless Competition Act, Pub. L. No. 113-144, 128 
Stat. 1751, enacted in 2014, does not amend Title 17 of the United States Code. 
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Appendix | 
The STELA Reauthorization Act of 2014 


Section1 - Short Title; Table of Contents. 


(a) SHorT T1TLE. — This Act may be cited as the “STELA Reauthorization Act 
of 2014”. 


eK KK KK 


Title II—Copyright Provisions 
* eK KK OK OK 


Sec. 202 + Termination of License. 


* OK KKK OK 


(b) CONFORMING AMENDMENT. — Section 107(a) of the Satellite Television 
Extension and Localism Act of 2010 (17 U.S.C. 119 note) is repealed. 
Appendix | - Notes 


1. This appendix contains provisions from the STELA Reauthorization Act of 2014, Pub. L. 
No. 113-200, 128 Stat. 2059, that do not amend Title 17 of the United States Code. 
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Marrakesh Treaty Implementation Act 


Section1 - Short Title. 
This Act may be cited as the “Marrakesh Treaty Implementation Act”. 
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Orrin G. Hatch—Bob Goodlatte Music 
Modernization Act’ 


Section1 - Short Title; Table of Contents. 


(a) SHorT TiTLeE.— This Act may be cited as the “Orrin G. Hatch-Bob Good- 
latte Music Modernization Act”. 


* OK KK KK 


Title |— Music Licensing Modernization 


Sec. 101 - Short Title. 
This title may be cited as the “Musical Works Modernization Act”. 


* OK KK OK OK 
Sec. 102 + Blanket License for Digital Uses and Mechanical Licensing Collective. 


* eK KK KK 


(c) EFFECTIVE DATE OF AMENDED RATE SETTING STANDARD. — The amend- 
ments made by subsection (a)(3) and section 103(g)(2) shall apply to any proceed- 
ing before the Copyright Royalty Judges that is commenced on or after the date 
of the enactment of this Act. 


* eK KKK K 


(d) TECHNICAL AND CONFORMING AMENDMENTS TO TITLE 37, PART 385 OF 
THE CODE OF FEDERAL REGULATIONS. — Not later than 270 days after the date 
of enactment of this Act, the Copyright Royalty Judges shall amend the regula- 
tions for section 115 of title 17, United States Code, in part 385 of title 37, Code of 
Federal Regulations, to conform the definitions used in such part to the defini- 
tions of the same terms described in section 115(e) of title 17, United States Code, 
as added by subsection (a). In so doing, the Copyright Royalty Judges shall make 
adjustments to the language of the regulations as necessary to achieve the same 
purpose and effect as the original regulations with respect to the rates and terms 
previously adopted by the Copyright Royalty Judges. 
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(e) CopyriGHT OFFicE ActTiviTiEs.— The Register of Copyrights shall en- 
gage in public outreach and educational activities — 

(1) regarding the amendments made by subsection (a) to section 115 of title 
17, United States Code, including the responsibilities of the mechanical licens- 
ing collective designated under those amendments; 

(2) which shall include educating songwriters and other interested parties 
with respect to the process established under section 115(d)(3)(C)(i)(V) of title 
17, United States Code, as added by subsection (a), by which — 

(A) a copyright owner may claim ownership of musical works (and 
shares of such works); and 

(B) royalties for works for which the owner is not identified or located 
shall be equitably distributed to known copyright owners; and 

(3) which the Register shall make available online. 


* eK KOR KK 


(f) UNCLAIMED ROYALTIES STUDY AND RECOMMENDATIONS. — 

(1) IN GENERAL. — Not later than 2 years after the date on which the Register 
of Copyrights initially designates the mechanical licensing collective under 
section 115(d)(3)(B)(i) of title 17, United States Code, as added by subsection 
(a)(4), the Register, in consultation with the Comptroller General of the United 
States, and after soliciting and reviewing comments and relevant information 
from music industry participants and other interested parties, shall submit to 
the Committee on the Judiciary of the Senate and the Committee on the Judi- 
ciary of the House of Representatives a report that recommends best practices 
that the collective may implement in order to— 

(A) identify and locate musical work copyright owners with unclaimed 
accrued royalties held by the collective; 

(B) encourage musical work copyright owners to claim the royalties of 
those owners; and 

(C) reduce the incidence of unclaimed royalties. 

(2) CONSIDERATION OF RECOMMENDATIONS.— The mechanical licens- 
ing collective shall carefully consider, and give substantial weight to, the rec- 
ommendations submitted by the Register of Copyrights under paragraph (1) 
when establishing the procedures of the collective with respect to the — 

(A) identification and location of musical work copyright owners; and 
(B) distribution of unclaimed royalties. 
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* eK KOK KR K 


Sec. 103 + Amendments to Section 114. 


* eK KKK K 


(c) Usz In MusicaL WorK PROCEEDINGS. — 

(1) IN GENERAL. — License fees payable for the public performance of sound 
recordings under section 106(6) of title 17, United States Code, shall not be 
taken into account in any administrative, judicial, or other governmental pro- 
ceeding to set or adjust the royalties payable to musical work copyright owners 
for the public performance of their works except in such a proceeding to set 
or adjust royalties for the public performance of musical works by means of 
a digital audio transmission other than a transmission by a broadcaster, and 
may be taken into account only with respect to such digital audio transmission. 

(2) DeFrn1TIONs.— In this subsection: 

(A) TRANSMISSION BY A BROADCASTER. — The term “transmission by a 
broadcaster” means a nonsubscription digital transmission made by a ter- 
restrial broadcast station on its own behalf, or on the behalf of a terrestrial 
broadcast station under common ownership or control, that is not part of 
an interactive service or a music-intensive service comprising the transmis- 
sion of sound recordings customized for or customizable by recipients or 
service users. 

(B) TERRESTRIAL BROADCAST STATION. — The term “terrestrial broad- 
cast station” means a terrestrial, over-the-air radio or television broadcast 
station, including an FM translator (as defined in section 74.1201 of title 47, 
Code of Federal Regulations, and licensed as such by the Federal Commu- 
nications Commission) whose primary business activities are comprised of, 
and whose revenues are generated through, terrestrial, over-the-air broad- 
cast transmissions, or the simultaneous or substantially-simultaneous digi- 
tal retransmission by the terrestrial, over-the-air broadcast station of its 
over-the-air broadcast transmissions. 

(d) RULE oF ConsTRucTION.— Subsection (c)(2) shall not be given effect in 
interpreting provisions of title 17, United States Code. 


* OK KK OK OK 


(e) UsE IN SOUND RECORDING PROCEEDINGS. — The repeal of section 114(i) 
of title 17, United States Code, by subsection (b) shall not be taken into account 
in any proceeding to set or adjust the rates and fees payable for the use of sound 
recordings under section 112(e) or 114(f) of such title that is pending on, or com- 
menced on or after, the date of enactment of this Act. 
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(f) DECISIONS AND PRECEDENTS Not AFFECTED.— The repeal of section 
114(1i) of title 17, United States Code, by subsection (b) shall not have any effect 
upon the decisions, or the precedents established or relied upon, in any proceed- 
ing to set or adjust the rates and fees payable for the use of sound recordings 
under section 112(e) or 114(f) of such title before the date of enactment of this Act. 


* eK KK KK 


(h) EFFECTIVE DaTE OF AMENDED RATE SETTING STANDARD. — The amend- 
ments made by subsection (a)(1) shall apply to any proceeding before the Copy- 
right Royalty Judges that is commenced on or after the date of the enactment of 
this Act. 


* OK KK KK 


Sec. 105 + Performing Rights Society Consent Decrees. 


(a) DEFINITION. — In this section, the term “performing rights society” has the 
meaning given the term in section 101 of title 17, United States Code. 
(b) NoTreicaTION OF REVIEW. — 

(1) IN GENERAL. — The Department of Justice shall provide timely briefings 
upon request of any Member of the Committee on the Judiciary of the Senate 
and the Committee on the Judiciary of the House of Representatives regarding 
the status of a review in progress of a consent decree between the United States 
and a performing rights society. 

(2) CONFIDENTIALITY AND DELIBERATIVE PROCESS. — In accordance with 
applicable rules relating to confidentiality and agency deliberative process, the 
Department of Justice shall share with such Members of Congress detailed and 
timely information and pertinent documents related to the consent decree 
review. 

(c) ACTION BEFORE MOTION TO TERMINATE. — 

(1) IN GENERAL. — Before filing with the appropriate district court of the 
United States a motion to terminate a consent decree between the United 
States and a performing rights society, including a motion to terminate a con- 
sent decree after the passage of a specified period of time, the Department of 
Justice shall — 

(A) notify Members of Congress and committees of Congress described 
in subsection (b); and 

(B) provide to such Members of Congress and committees information 
regarding the impact of the proposed termination on the market for licens- 
ing the public performance of musical works should the motion be granted. 
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(2) NOTIFICATION. — 

(A) IN GENERAL. — During the notification described in paragraph (1), 
and not later than a reasonable time before the date on which the Depart- 
ment of Justice files with the appropriate district court of the United States 
a motion to terminate a consent decree between the United States and a 
performing rights society, the Department of Justice should submit to the 
chairmen and ranking members of the Committee on the Judiciary of the 
Senate and the Committee on the Judiciary of the House of Representatives 
a written notification of the intent of the Department of Justice to file the 
motion. 

(B) Contents. —The notification provided in subparagraph (A) shall 
include a written report to the chairmen and ranking members of the Com- 
mittee on the Judiciary of Senate and the Committee on the Judiciary of 
the House of Representatives setting forth — 

(i) an explanation of the process used by the Department of Justice 
to review the consent decree; 
(ii) a summary of the public comments received by the Department 
of Justice during the review by the Department; and 
(iii) other information provided to Congress under paragraph (1)(B). 
(d) Scope. —This section applies only to a consent decree between the United 
States and a performing rights society. 


* OK KK OK OK 


Sec.106 - Effective Date. 


This title, and the amendments made by this title, shall take effect on the date 
of enactment of this Act. 


* eK KOK KK 


Title II— Classics Protection Act 


Sec. 201 + Short Title. 


* eK KK OK OK 


» 


This title may be cited as the “Classics Protection and Access Act 
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Title III— Allocation for Music Producers 


Sec. 301 - Short Title. 


This title may be cited as the “Allocation for Music Producers Act” or the “AMP 
Act”. 


* eK KOK KK 


Sec. 303 « Effective Date. 


(a) In GENERAL. — Except as provided in subsection (b), this title and the 
amendments made by this title shall take effect on the date of enactment of this 
Act. 

(b) DELayeD ErrecTiveE Date.—Paragraphs (5)(B) and (6)(E) of section 
114(g) of title 17, United States Code, as added by section 302, shall take effect on 
January 1, 2020. 


* eK KK OK OK 


Sec. 401 « Severability. 


If any provision of this Act or any amendment made by this Act, or any appli- 
cation of such provision or amendment to any person or circumstance, is held to 
be unconstitutional, the remainder of the provisions of this Act and the amend- 
ments made by this Act, and the application of the provision or amendment to 
any other person or circumstance, shall not be affected. 
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1. This appendix contains provisions from the Orrin G. Hatch—-Bob Goodlatte Music Mod- 
ernization Act, Pub. L. No. 115-262, 132 Stat. 3676, that do not amend Title 17 of the United 
States Code. 
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Satellite Television Community Protection and 
Promotion Act of 2019, Title X of the Further 
Consolidated Appropriations Act, 2020' 


Section 1101 - Short Title. 


This title may be cited as the “Satellite Television Community Protection and 
Promotion Act of 2019”. 


* eK KK KK 


Section 1102 - Eligibility to Receive Signals Under a Distant-Signal Satellite 
License 


* eK KK KK 


(b) PREVIOUSLY COVERED SUBSCRIBERS UNDER THE STELA REAUTHORI- 
ZATION ACT OF 2014.— 

(1) IN GENERAL. —A subscriber of a satellite carrier who receives the sec- 
ondary transmission of a network station under the statutory license in section 
119 of title 17, United States Code, as in effect on the day before the date of 
the enactment of this Act, and to whom subsection (a)(2)(B) of such section, 
as amended by subsection (a), does not apply, shall continue to be eligible to 
receive that secondary transmission from such carrier under such license, and 
at the royalty rate established for such license by the Copyright Royalty Board 
or voluntary agreement, as applicable, until the date that is the earlier of — 

(A) May 31, 2020; or 
(B) the date on which such carrier provides local-into-local service to 
all DMAs. 

(2) DEFINrTIONs.—In this subsection, the terms “satellite carrier”, “sub- 
scriber”, “secondary transmission’, “network station’, and “local-into-local 
service to all DMAs” have the meaning given those terms in section 119 of 
title 17, United States Code. 


Appendix L- Notes 


1. This appendix contains provisions from the Satellite Television Community Protection 
and Promotion Act of 2019, Pub. L. No. 116-94, 133 Stat. 2534, that do not amend Title 17 
of the United States Code. 
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pl pl Alternative in Small-Claims Enforcement 
Act of 2020' 


* eK KK KK 


DIVISION Q - FINANCIAL SERVICES PROVISIONS AND INTELLECTUAL 
PROPERTY 


* OK KK OK OK 


Title Il — Intellectual Property 
Subtitle A—Copyrights 


* OK KKK OK 


Section 212 : Copyright Small Claims. 


(a) SHORT TITLE. — This section may be cited as the “Copyright Alternative in 
Small-Claims Enforcement Act of 2020” or the “CASE Act of 2020”. 


* OK KK KK 


(d) IMPLEMENTATION. — 

(1) IN GENERAL. — Except as provided in paragraph (2), not later than 1 year 
after the date of enactment of this Act, the Copyright Claims Board established 
under section 1502 of title 17, United States Code, as added by subsection (b) 
of this section, shall begin operations. 

(2) ExTENSION. — The Register of Copyrights may, for good cause, extend 
the deadline under paragraph (1) by not more than 180 days if the Register 
of Copyrights provides notice of the extension to the public and to Congress. 
(e) Srupy.— Not later than 3 years after the date on which the Copyright 

Claims Board issues the first determination of the Copyright Claims Board un- 
der chapter 15 of title 17, United States Code, as added by subsection (b) of this 
section, the Register of Copyrights shall conduct, and report to Congress on, a 
study that addresses the following: 

(1) The use and efficacy of the Copyright Claims Board in resolving copy- 
right claims, including the number of proceedings the Copyright Claims 
Board could reasonably administer. 

(2) Whether adjustments to the authority of the Copyright Claims Board 
are necessary or advisable, including with respect to— 
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(A) eligible claims, such as claims under section 1202 of title 17, United 

States Code; and 

(B) works and applicable damages limitations. 

(3) Whether greater allowance should be made to permit awards of attor- 
neys’ fees and costs to prevailing parties, including potential limitations on 
such awards. 

(4) Potential mechanisms to assist copyright owners with small claims in 
ascertaining the identity and location of unknown online infringers. 

(5) Whether the Copyright Claims Board should be expanded to offer me- 
diation or other nonbinding alternative dispute resolution services to inter- 
ested parties. 

(6) Such other matters as the Register of Copyrights believes may be perti- 
nent concerning the Copyright Claims Board. 

(f) SEVERABILITY. — If any provision of this section, an amendment made by 
this section, or the application of such provision or amendment to any person 
or circumstance is held to be unconstitutional, the remainder of this section and 
the amendments made by this section, and the application of the provision or the 
amendment to any other person or circumstance, shall not be affected. 


Appendix M- Notes 


1. This appendix contains provisions from the Copyright Alternative in Small-Claims En- 
forcement Act of 2020, Division Q, Title II, Subtitle A of the Consolidated Appropriations Act, 
2021, Pub. L. No. 116-26, 134 Stat. 1182, that do not amend Title 17 of the United States Code. 
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Title 18 — Crimes and Criminal Procedure, 
U.S. Code 


Part | — Crimes 
Chapter 113 — Stolen Property 


* eK KOK KK 


§ 2318 + Trafficking in counterfeit labels, illicit labels, or counterfeit 
documentation or packaging" 


(a) (1) Whoever, in any of the circumstances described in subsection (c), know- 
ingly traffics in— 

(A) a counterfeit label or illicit label affixed to, enclosing, or accompany- 
ing, or designed to be affixed to, enclose, or accompany — 

(i) a phonorecord; 

(ii) a copy of a computer program; 

(iii) a copy of a motion picture or other audiovisual work; 
(iv) a copy of a literary work; 

(v) a copy of a pictorial, graphic, or sculptural work; 

(vi) a work of visual art; or 

(vii) documentation or packaging; or 

(B) counterfeit documentation or packaging, shall be fined under this 

title or imprisoned for not more than 5 years, or both. 
(b) As used in this section — 

(1) the term “counterfeit label” means an identifying label or container that 
appears to be genuine, but is not; 

(2) the term “traffic” has the same meaning as in section 2320(f) of this 
title; 

(3) the terms “copy”, “phonorecord’, “motion picture’, “computer program’, 
“audiovisual work’, “literary work’, “pictorial, graphic, or sculptural work”, “sound 
recording’, “work of visual art”, and “copyright owner” have, respectively, the 
meanings given those terms in section 101 (relating to definitions) of title 17; 

(4) the term “illicit label” means a genuine certificate, licensing document, 
registration card, or similar labeling component — 

(A) that is used by the copyright owner to verify that a phonorecord, a 
copy of a computer program, a copy of a motion picture or other audio- 
visual work, a copy of a literary work, a copy of a pictorial, graphic, or 
sculptural work, a work of visual art, or documentation or packaging is not 
counterfeit or infringing of any copyright; and 


Appendix N Title 18 — Crimes and Criminal Procedure 


(B) that is, without the authorization of the copyright owner — 

(i) distributed or intended for distribution not in connection with the 
copy; phonorecord, or work of visual art to which such labeling compo- 
nent was intended to be affixed by the respective copyright owner; or 

(ii) in connection with a genuine certificate or licensing document, 
knowingly falsified in order to designate a higher number of licensed 
users or copies than authorized by the copyright owner, unless that 
certificate or document is used by the copyright owner solely for the 
purpose of monitoring or tracking the copyright owner’s distribution 
channel and not for the purpose of verifying that a copy or phonorecord 
is noninfringing; 

(5) the term “documentation or packaging” means documentation or pack- 
aging, in physical form, for a phonorecord, copy of a computer program, copy 
of a motion picture or other audiovisual work, copy of a literary work, copy 
of a pictorial, graphic, or sculptural work, or work of visual art; and 

(6) the term “counterfeit documentation or packaging” means documenta- 
tion or packaging that appears to be genuine, but is not. 

(c) The circumstances referred to in subsection (a) of this section are — 

(1) the offense is committed within the special maritime and territorial 
jurisdiction of the United States; or within the special aircraft jurisdiction of 
the United States (as defined in section 46501 of title 49); 

(2) the mail or a facility of interstate or foreign commerce is used or in- 
tended to be used in the commission of the offense; 

(3) the counterfeit label or illicit label is affixed to, encloses, or accompanies, 
or is designed to be affixed to, enclose, or accompany — 

(A) a phonorecord of a copyrighted sound recording or copyrighted 
musical work; 
B) a copy of a copyrighted computer program; 
C) a copy of a copyrighted motion picture or other audiovisual work; 
D) a copy of a literary work; 
E) a copy of a pictorial, graphic, or sculptural work; 
(F) a work of visual art; or 
(G) copyrighted documentation or packaging; or 

(4) the counterfeited documentation or packaging is copyrighted. 

(d) FORFEITURE AND DESTRUCTION OF PROPERTY; RESTITUTION. — 
Forfeiture, destruction, and restitution relating to this section shall 
be subject to section 2323, to the extent provided in that section, in 
addition to any other similar remedies provided by law. 

(e) Crvit REMEDIES. — 

(1) IN GENERAL. — Any copyright owner who is injured, or is threatened 
with injury, by a violation of subsection (a) may bring a civil action in an ap- 
propriate United States district court. 


( 
( 
( 
( 
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(2) DiscRETION OF CouRT.—In any action brought under paragraph (1), 
the court — 

(A) may grant 1 or more temporary or permanent injunctions on such 
terms as the court determines to be reasonable to prevent or restrain a 
violation of subsection (a); 

(B) at any time while the action is pending, may order the impounding, 
on such terms as the court determines to be reasonable, of any article that 
is in the custody or control of the alleged violator and that the court has 
reasonable cause to believe was involved in a violation of subsection (a); 
and 

(C) may award to the injured party— 

(i) reasonable attorney fees and costs; and 

(ii)(I) actual damages and any additional profits of the violator, as 
provided in paragraph (3); or 

(II) statutory damages, as provided in paragraph (4). 
(3) ACTUAL DAMAGES AND PROFITS. — 

(A) IN GENERAL. — The injured party is entitled to recover — 

(i) the actual damages suffered by the injured party as a result of 
a violation of subsection (a), as provided in subparagraph (B) of this 
paragraph; and 

(ii) any profits of the violator that are attributable to a violation of 
subsection (a) and are not taken into account in computing the actual 
damages. 

(B) CALCULATION OF DAMAGES. — The court shall calculate actual dam- 
ages by multiplying — 

(i) the value of the phonorecords, copies, or works of visual art which 
are, or are intended to be, affixed with, enclosed in, or accompanied 
by any counterfeit labels, illicit labels, or counterfeit documentation or 
packaging, by 

(ii) the number of phonorecords, copies, or works of visual art which 
are, or are intended to be, affixed with, enclosed in, or accompanied 
by any counterfeit labels, illicit labels, or counterfeit documentation or 
packaging. 

(C) DEFINITION. — For purposes of this paragraph, the “value” of a pho- 
norecord, copy, or work of visual art is— 

(i) in the case of a copyrighted sound recording or copyrighted musi- 
cal work, the retail value of an authorized phonorecord of that sound 
recording or musical work; 

(ii) in the case of a copyrighted computer program, the retail value of 
an authorized copy of that computer program; 
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(iii) in the case of a copyrighted motion picture or other audiovisual 
work, the retail value of an authorized copy of that motion picture or 
audiovisual work; 

(iv) in the case of a copyrighted literary work, the retail value of an 
authorized copy of that literary work; 

(v) in the case of a pictorial, graphic, or sculptural work, the retail 
value of an authorized copy of that work; and 

(vi) in the case of a work of visual art, the retail value of that work. 

(4) SraruToRY DAMAGES. —The injured party may elect, at any time be- 
fore final judgment is rendered, to recover, instead of actual damages and 
profits, an award of statutory damages for each violation of subsection (a) in 
a sum of not less than $2,500 or more than $25,000, as the court considers 
appropriate. 

(5) SUBSEQUENT VIOLATION. — The court may increase an award of dam- 
ages under this subsection by 3 times the amount that would otherwise be 
awarded, as the court considers appropriate, if the court finds that a person 
has subsequently violated subsection (a) within 3 years after a final judgment 
was entered against that person for a violation of that subsection. 

(6) LrmITaTION ON ACTIONS. —A civil action may not be commenced un- 
der this section unless it is commenced within 3 years after the date on which 
the claimant discovers the violation of subsection (a). 


§ 2319 - Criminal infringement of a copyright’ 

(a) Any person who violates section 506(a) (relating to criminal offenses) of 
title 17 shall be punished as provided in subsections (b), (c), and (d) and such 
penalties shall be in addition to any other provisions of title 17 or any other law. 

(b) Any person who commits an offense under section 506(a)(1)(A) of title 17 — 

(1) shall be imprisoned not more than 5 years, or fined in the amount set 
forth in this title, or both, if the offense consists of the reproduction or distri- 
bution, including by electronic means, during any 180-day period, of at least 
10 copies or phonorecords, of 1 or more copyrighted works, which have a total 
retail value of more than $2,500; 

(2) shall be imprisoned not more than 10 years, or fined in the amount set 
forth in this title, or both, if the offense is a felony and is a second or subse- 
quent offense under subsection (a); and 

(3) shall be imprisoned not more than 1 year, or fined in the amount set 
forth in this title, or both, in any other case. 

(c) Any person who commits an offense under section 506(a)(1)(B) of title 17 — 

(1) shall be imprisoned not more than 3 years, or fined in the amount set 
forth in this title, or both, if the offense consists of the reproduction or distri- 
bution of 10 or more copies or phonorecords of 1 or more copyrighted works, 
which have a total retail value of $2,500 or more; 
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(2) shall be imprisoned not more than 6 years, or fined in the amount set 
forth in this title, or both, if the offense is a felony and is a second or subse- 
quent offense under subsection (a); and 

(3) shall be imprisoned not more than 1 year, or fined in the amount set 
forth in this title, or both, if the offense consists of the reproduction or distri- 
bution of 1 or more copies or phonorecords of 1 or more copyrighted works, 
which have a total retail value of more than $1,000. 

(d) Any person who commits an offense under section 506(a)(1)(C) of title 17 — 

(1) shall be imprisoned not more than 3 years, fined under this title, or 
both; 

(2) shall be imprisoned not more than 5 years, fined under this title, or both, 
if the offense was committed for purposes of commercial advantage or private 
financial gain; 

(3) shall be imprisoned not more than 6 years, fined under this title, or 
both, if the offense is a felony and is a second or subsequent offense under 
subsection (a); and 

(4) shall be imprisoned not more than 10 years, fined under this title, or 
both, if the offense is a felony and is a second or subsequent offense under 
paragraph (2). 

(e) (a) During preparation of the presentence report pursuant to Rule 32(c) of 
the Federal Rules of Criminal Procedure, victims of the offense shall be permit- 
ted to submit, and the probation officer shall receive, a victim impact statement 
that identifies the victim of the offense and the extent and scope of the injury 
and loss suffered by the victim, including the estimated economic impact of the 
offense on that victim. 

(2) Persons permitted to submit victim impact statements shall include — 

(A) producers and sellers of legitimate works affected by conduct in- 
volved in the offense; 

(B) holders of intellectual property rights in such works; and 

(C) the legal representatives of such producers, sellers, and holders. 

(f) As used in this section — 

(1) the terms “phonorecord” and “copies” have, respectively, the meanings 
set forth in section 101 (relating to definitions) of title 17; 

(2) the terms “reproduction” and “distribution” refer to the exclusive rights 
of a copyright owner under clauses (1) and (3) respectively of section 106 
(relating to exclusive rights in copyrighted works), as limited by sections 107 
through 122, of title 17; 

(3) the term “financial gain” has the meaning given the term in section 101 
of title 17; and 

(4) the term “work being prepared for commercial distribution” has the 
meaning given the term in section 506(a) of title 17. 
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§2319A - Unauthorized fixation of and trafficking in sound recordings 
and music videos of live musical performances* 


(a) OFFENSE. — Whoever, without the consent of the performer or perform- 
ers involved, knowingly and for purposes of commercial advantage or private 
financial gain — 

(1) fixes the sounds or sounds and images of a live musical performance 
in a copy or phonorecord, or reproduces copies or phonorecords of such a 
performance from an unauthorized fixation; 

(2) transmits or otherwise communicates to the public the sounds or 
sounds and images of a live musical performance; or 

(3) distributes or offers to distribute, sells or offers to sell, rents or offers to 
rent, or traffics in any copy or phonorecord fixed as described in paragraph (1), 
regardless of whether the fixations occurred in the United States; 
shall be imprisoned for not more than 5 years or fined in the amount set forth 

in this title, or both, or if the offense is a second or subsequent offense, shall be 
imprisoned for not more than 10 years or fined in the amount set forth in this 
title, or both. 

(b) FORFEITURE AND DESTRUCTION OF PROPERTY; RESTITUTION. — Forfei- 
ture, destruction, and restitution relating to this section shall be subject to sec- 
tion 2323, to the extent provided in that section, in addition to any other similar 
remedies provided by law. 

(c) SEIZURE AND ForRFEITURE.—If copies or phonorecords of sounds or 
sounds and images of a live musical performance are fixed outside of the United 
States without the consent of the performer or performers involved, such cop- 
ies or phonorecords are subject to seizure and forfeiture in the United States in 
the same manner as property imported in violation of the customs laws. The 
Secretary of Homeland Security shall issue regulations by which any performer 
may, upon payment of a specified fee, be entitled to notification by United States 
Customs and Border Protection of the importation of copies or phonorecords 
that appear to consist of unauthorized fixations of the sounds or sounds and 
images of a live musical performance. 

(d) Victim Impact STATEMENT. — 

(1) During preparation of the presentence report pursuant to Rule 32(c) 
of the Federal Rules of Criminal Procedure, victims of the offense shall be 
permitted to submit, and the probation officer shall receive, a victim impact 
statement that identifies the victim of the offense and the extent and scope of 
the injury and loss suffered by the victim, including the estimated economic 
impact of the offense on that victim. 

(2) Persons permitted to submit victim impact statements shall include — 

(A) producers and sellers of legitimate works affected by conduct in- 
volved in the offense; 
(B) holders of intellectual property rights in such works; and 
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(C) the legal representatives of such producers, sellers, and holders. 

(e) DeFrnrt1ons. — As used in this section — 

(1) the terms “copy’, “fixed”, “musical work’, “phonorecord’”, “reproduce”, 
“sound recordings’, and “transmit” mean those terms within the meaning of 
title 17; and 

(2) the term “traffic” has the same meaning as in section 2320(e)° of this title. 
(f) APPLICABILITY. — This section shall apply to any Act or Acts that occur 

on or after the date of the enactment of the Uruguay Round Agreements Act.° 


§ 2319B + Unauthorized recording of motion pictures in a motion picture 
exhibition facility’ 

(a) OFFENSE. — Any person who, without the authorization of the copyright 
owner, knowingly uses or attempts to use an audiovisual recording device to 
transmit or make a copy of a motion picture or other audiovisual work protected 
under title 17, or any part thereof, from a performance of such work in a motion 
picture exhibition facility, shall — 

(1) be imprisoned for not more than 3 years, fined under this title, or both; or 

(2) if the offense is a second or subsequent offense, be imprisoned for no 
more than 6 years, fined under this title, or both. 

The possession by a person of an audiovisual recording device in a motion 
picture exhibition facility may be considered as evidence in any proceeding to de- 
termine whether that person committed an offense under this subsection, but shall 
not, by itself, be sufficient to support a conviction of that person for such offense. 

(b) FORFEITURE AND DESTRUCTION OF PROPERTY; RESTITUTION. — Forfei- 
ture, destruction, and restitution relating to this section shall be subject to sec- 
tion 2323, to the extent provided in that section, in addition to any other similar 
remedies provided by law. 

(c) AUTHORIZED AcTrviTtEs.— This section does not prevent any lawfully 
authorized investigative, protective, or intelligence activity by an officer, agent, 
or employee of the United States, a State, or a political subdivision of a State, or 
by a person acting under a contract with the United States, a State, or a political 
subdivision of a State. 

(d) IMMUNITY FOR THEATERS. — With reasonable cause, the owner or lessee 
of a motion picture exhibition facility where a motion picture or other audio- 
visual work is being exhibited, the authorized agent or employee of such owner 
or lessee, the licensor of the motion picture or other audiovisual work being 
exhibited, or the agent or employee of such licensor — 

(1) may detain, in a reasonable manner and for a reasonable time, any per- 
son suspected of a violation of this section with respect to that motion picture 
or audiovisual work for the purpose of questioning or summoning a law en- 
forcement officer; and 
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(2) shall not be held liable in any civil or criminal action arising out of a 
detention under paragraph (1). 

(e) Victim Impact STATEMENT. — 

(1) IN GENERAL. — During the preparation of the presentence report under 
rule 32(c) of the Federal Rules of Criminal Procedure, victims of an offense 
under this section shall be permitted to submit to the probation officer a vic- 
tim impact statement that identifies the victim of the offense and the extent 
and scope of the injury and loss suffered by the victim, including the estimated 
economic impact of the offense on that victim. 

(2) CoNTENTs.—A victim impact statement submitted under this subsec- 
tion shall include— 

(A) producers and sellers of legitimate works affected by conduct in- 
volved in the offense; 
(B) holders of intellectual property rights in the works described in sub- 
paragraph (A); and 
(C) the legal representatives of such producers, sellers, and holders. 
(f) Srare Law Not PreemprTep.— Nothing in this section may be construed 
to annul or limit any rights or remedies under the laws of any State. 
(g) DEFIniTIONs. —In this section, the following definitions shall apply: 

(1) TITLE 17 DEFINITIONS. — The terms “audiovisual work’, “copy’, “copy- 
right owner’, “motion picture’, “motion picture exhibition facility’, and “trans- 
mit” have, respectively, the meanings given those terms in section 101 of title 17. 

(2) AUDIOVISUAL RECORDING DEVICE. — The term “audiovisual recording 
device” means a digital or analog photographic or video camera, or any other 
technology or device capable of enabling the recording or transmission of a 
copyrighted motion picture or other audiovisual work, or any part thereof, 
regardless of whether audiovisual recording is the sole or primary purpose 
of the device. 


§ 2319C + Illicit digital transmission services® 


(a) DEFINITIONS. — In this section — 
(1) the terms “audiovisual work’, “computer program’, “copies”, “copyright 


» « » « 


owner’, “digital transmission’, “financial gain”, “motion picture’, “motion pic- 
ture exhibition facility’, “perform’, “phonorecords’, “publicly” (with respect 
to performing a work), “sound recording”, and “transmit” have the meanings 
given those terms in section 101 of title 17; 

(2) the term “digital transmission service” means a service that has the pri- 
mary purpose of publicly performing works by digital transmission; 

(3) the terms “publicly perform” and “public performance” refer to the ex- 
clusive rights of a copyright owner under paragraphs (4) and (6) of section 
106 (relating to exclusive rights in copyrighted works) of title 17, as limited by 
sections 107 through 122 of title 17; and 
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(4) the term “work being prepared for commercial public performance” 
means — 

(A) a computer program, a musical work, a motion picture or other 
audiovisual work, or a sound recording, if, at the time of unauthorized 
public performance — 

(i) the copyright owner has a reasonable expectation of commercial 
public performance; and 

(ii) the copies or phonorecords of the work have not been commer- 
cially publicly performed in the United States by or with the authoriza- 
tion of the copyright owner; or 

(B) a motion picture, if, at the time of unauthorized public performance, 
the motion picture— 

(i)(I) has been made available for viewing in a motion picture exhibi- 
tion facility; and 
(II) has not been made available in copies for sale to the general 
public in the United States by or with the authorization of the copy- 
right owner in a format intended to permit viewing outside a motion 
picture exhibition facility; or 
(ii) had not been commercially publicly performed in the United 

States by or with the authorization of the copyright owner more than 

24 hours before the unauthorized public performance. 

(b) ProuiBITED Act. —It shall be unlawful for a person to willfully, and for 
purposes of commercial advantage or private financial gain, offer or provide to 
the public a digital transmission service that — 

(1) is primarily designed or provided for the purpose of publicly performing 
works protected under title 17 by means of a digital transmission without the 
authority of the copyright owner or the law; 

(2) has no commercially significant purpose or use other than to publicly 
perform works protected under title 17 by means of a digital transmission 
without the authority of the copyright owner or the law; or 

(3) is intentionally marketed by or at the direction of that person to pro- 
mote its use in publicly performing works protected under title 17 by means of 
a digital transmission without the authority of the copyright owner or the law. 
(c) PENALTIES. — Any person who violates subsection (b) shall be, in addition 

to any penalties provided for under title 17 or any other law— 

(1) fined under this title, imprisoned not more than 3 years, or both; 

(2) fined under this title, imprisoned not more than 5 years, or both, if— 

(A) the offense was committed in connection with 1 or more works being 
prepared for commercial public performance; and 

(B) the person knew or should have known that the work was being 
prepared for commercial public performance; and 
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(3) fined under this title, imprisoned not more than 10 years, or both, if the 
offense is a second or subsequent offense under this section or section 2319(a). 
(d) RULE oF CONSTRUCTION. — Nothing in this section shall be construed to — 

(1) affect the interpretation of any other provision of civil copyright law, 
including the limitations of liability set forth in section 512 of title 17, or prin- 
ciples of secondary liability; or 

(2) prevent any Federal or State authority from enforcing cable theft or theft 
of service laws that are not subject to preemption under section 301 of title 17. 
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§ 2323 - Forfeiture, destruction, and restitution.” 


(a) Crvi, FORFEITURE. — 

(1) PROPERTY SUBJECT TO FORFEITURE. — The following property is sub- 
ject to forfeiture to the United States Government: 

(A) Any article, the making or trafficking of which is, prohibited under 
section 506 of title 17, or section 2318, 2319, 2319A, 2319B, or 2320, or chap- 
ter 90, of this title. 

(B) Any property used, or intended to be used, in any manner or part to 
commit or facilitate the commission of an offense referred to in subpara- 
graph (A). 

(C) Any property constituting or derived from any proceeds obtained 
directly or indirectly as a result of the commission of an offense referred to 
in subparagraph (A). 

(2) PRocepurEs.— The provisions of chapter 46 relating to civil forfeitures 
shall extend to any seizure or civil forfeiture under this section. For seizures 
made under this section, the court shall enter an appropriate protective order 
with respect to discovery and use of any records or information that has been 
seized. The protective order shall provide for appropriate procedures to ensure 
that confidential, private, proprietary, or privileged information contained 
in such records is not improperly disclosed or used. At the conclusion of the 
forfeiture proceedings, unless otherwise requested by an agency of the United 
States, the court shall order that any property forfeited under paragraph (1) be 
destroyed, or otherwise disposed of according to law. 

(b) CRIMINAL FORFEITURE. — 

(1) PROPERTY SUBJECT TO FORFEITURE. — The court, in imposing sentence 
on a person convicted of an offense under section 506 of title 17, or section 
2318, 2319, 2319A, 2319B, or 2320, or chapter 90, of this title, shall order, in 
addition to any other sentence imposed, that the person forfeit to the United 
States Government any property subject to forfeiture under subsection (a) for 
that offense. 

(2) PROCEDURES. — 
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(A) IN GENERAL. — The forfeiture of property under paragraph (1), in- 
cluding any seizure and disposition of the property and any related judicial 
or administrative proceeding, shall be governed by the procedures set forth 
in section 413 of the Comprehensive Drug Abuse Prevention and Control 
Act of 1970 (21 U.S.C. 853), other than subsection (d) of that section. 

(B) DEsTRUCTION. —At the conclusion of the forfeiture proceedings, 
the court, unless otherwise requested by an agency of the United States 
shall order that any — 

(i) forfeited article or component of an article bearing or consisting 
of a counterfeit mark be destroyed or otherwise disposed of according 
to law; and 

(ii) infringing items or other property described in subsection (a)(1)(A) 
and forfeited under paragraph (1) of this subsection be destroyed or oth- 
erwise disposed of according to law. 

(c) RESTITUTION. — When a person is convicted of an offense under section 
506 of title 17 or section 2318, 2319, 2319A, 2319B, or 2320, or chapter 90, of this 
title, the court, pursuant to sections 3556, 36634, and 3664 of this title, shall order 
the person to pay restitution to any victim of the offense as an offense against 
property referred to in section 3663A(c)(1)(A)(ii) of this title. 


AppendixN - Notes 


1. In 1962, section 2318, entitled “Transportation, sale, or receipt of phonograph records 
bearing forged or counterfeit labels,’ was added to Title 18 of the United States Code. Pub. 
L. No. 87-773, 76 Stat. 775. In 1974, section 2318 was amended to change the penalties. Pub. 
L. No. 93-573, 88 Stat. 1873. The Copyright Act of 1976 revised section 2318 with an amend- 
ment in the nature of a substitute. Pub. L. No. 94-553, 90 Stat. 2541, 2600. The Piracy and 
Counterfeiting Amendments Act of 1982 again revised section 2318 with an amendment 
in the nature of a substitute that included a new title, “Trafficking in counterfeit labels for 
phonorecords, and copies of motion pictures or other audiovisual works.” Pub. L. No. 97-180, 
96 Stat. 91. The Crime Control Act of 1990 made a technical amendment to section 2318 
to delete the comma after “phonorecords” in the title. Pub. L. No. 101-647, 104 Stat. 4789, 
4928. In 1994, section 2318(c)(1) was amended by inserting “section 46501 of title 49” in lieu 
of “section 101 of the Federal Aviation Act of 1958. Pub. L. No. 103-272, 108 Stat. 745, 1374. 
The Violent Crime Control and Law Enforcement Act of 1994 amended section 2318(a) by 
inserting “under this title” in lieu of “not more than $250,000.” Pub. L. No. 103-322, 108 Stat. 
1796, 2148. (As provided in 18 U.S.C. 3571, the maximum fine for an individual is $250,000, 
and the maximum fine for an organization is $500,000.) 

The Anticounterfeiting Consumer Protection Act of 1996 amended section 2318 by 
changing the title, by amending subsection (a) to insert “a computer program or documen- 
tation” through to “knowingly traffics in counterfeit documentation or packaging for a com- 
puter program” in lieu of “a motion picture or other audiovisual work” and by amending 
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subsection (b)(3) to insert “computer program” after “motion picture.” Pub. L. No. 104-153, 
110 Stat. 1386. The Act also amended section 2318(c) by inserting “a copy of a copyrighted 
computer program or copyrighted documentation or packaging for a computer program” 
into paragraph (3) and by adding paragraph (4). Id. at 1387. 

The Anti-counterfeiting Amendments Act of 2004 amended section 2318 by changing 
its title, by amending subsection 2318(a) in its entirety; and by amending paragraph 2318(c) 
(3) in its entirety. Pub. L. No. 108-482, 118 Stat. 3912-3913. It amended paragraph 2318(c)(4) 
by deleting “for a computer program” after “packaging.” Id. at 3914. It amended subsection 
2318(d) by inserting “or illicit labels” after “counterfeit labels,” wherever it appears and by 
inserting the text at the end of the sentence, after “such labels affixed.” Id. The Act also added 
a new subsection (f). Id. 

The Protecting American Goods and Services Act of 2005 amended section 2318(b)(2) in 
its entirety to make the definition for “traffic” the same as in 18 U.S.C. 2320(e). Pub. L. No. 
109-181, 120 Stat. 285, 288. As explained in more detail in endnote 2, Congress later amended 
Title 18 to move the definition of “traffic” from section 2320(e)(2) to section 2320(f)(5) with- 
out amending the cross-reference in section 2318(b)(2) of Title 18. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended section 2318 by revising the section designations for subpart (a), by revising sub- 
section (d) in its entirety and by deleting (e) and redesignating (f) as the new (e). Pub. L. No. 
110-403, 122 Stat. 4256, 4261. The Copyright Cleanup, Clarification, and Corrections Act of 
2010 amended paragraph 2318(e)(6) by inserting “this” before “section.” Pub. L. No. 111-295, 
124 Stat. 3180, 3182. 

2. The Transnational Drug Trafficking Act of 2015 amended the definition of “traffic” in 
section 2318(b)(2) of Title 18 to incorporate by reference the definition of “traffic” in sec- 
tion 2320(f)(5) of Title 18. Pub. L. No. 114-154, 130 Stat. 387. Section 2320(f)(5) of Title 18 
states: “the term ‘traffic’ means to transport, transfer, or otherwise dispose of, to another, 
for purposes of commercial advantage or private financial gain, or to make, import, export, 
obtain control of, or possess, with intent to so transport, transfer, or otherwise dispose of.” 

3. The Piracy and Counterfeiting Amendments Act of 1982 added section 2319 to Title 18 
of the United States Code. This section was entitled “Criminal infringement of a copyright.” 
Pub. L. No. 97-180, 96 Stat. 91, 92. In 1992, section 2319 was amended by substituting a new 
subsection (b), by deleting “sound recording,” “motion picture” and “audiovisual work” from 
subsection (c)(1) and by substituting “120” for “118” in subsection (c)(2). Pub. L. No. 102-561, 
106 Stat. 4233. In 1997, a technical amendment corrected the spelling of “last” in subsection 
(b)(2) to “least.” Pub. L. No. 105-80, 111 Stat. 1529, 1536. 

In 1997, the No Electronic Theft Act amended section 2319 of Title 18 as follows: 1) in 
subsection (a) by inserting “and (c)” after “subsection (b),”; 2) in subsection (b), in the matter 
preceding paragraph (1), by inserting “section 506(a)(1) of title 17” in lieu of “subsection (a) 
of this section,”; 3) in subsection (b)(1) by inserting “including by electronic means” and by 
inserting “which have a total retail value” in lieu of “with a retail value,” 4) by redesignating 
subsection (c) as subsection (e); and 5) by adding new subsections (c) and (d). Pub. L. No. 105- 
147, 111 Stat. 2678. The Act also directed the United States Sentencing Commission to “ensure 
that the applicable guideline range for a defendant convicted of a crime against intellectual 
property ... is sufficiently stringent to deter such a crime” and to “ensure that the guidelines 
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provide for consideration of the retail value and quantity of the items with respect to which 
the crime against intellectual property was committed.” Id. See also note 6, chapter 5, supra. 

The Intellectual Property and High Technology Technical Amendments Act of 2002 
amended paragraph (2) of section 2319(e) by substituting sections “107 through 122” for 

“107 through 120.” Pub. L. No. 107-273, 116 Stat. 1758, 1910. 

The Artists’ Rights and Theft Prevention Act of 2005 amended the beginning of the first 
sentence of 5 U.S.C. 2319(a) by substituting “Any person who” in lieu of “Whoever.” Pub. L. 
No. 109-9, 119 Stat. 218, 220-221. It amended subsection 2319(a) by substituting “subsec- 
tions (b), (c) and (d)” in lieu of “subsections (b) and (c). Id. at 221. It amended the first line 
of subsection 2319(b) by inserting “section 506(a)(1)(A)” in lieu of “section 506(a)(1). Id. The 
Act amended the first line of subsection 2319(c) by inserting “section 506(a)(1)(B) of title 17” 
in lieu of “section 506(a)(2) of title 17, United States Code.” Id. It also amended subsection 
(e) by adding a new paragraph (3). Id. Finally, the Act amended section 2319 by adding a 
new subsection (d) and redesignating the following subsections accordingly, as (e) and (f). Id. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended paragraph 2319(b)(2) by inserting “is a felony” after “offense” and by deleting “sub- 
section (a)” and inserting “paragraph (1).” Pub. L. No. 110-403, 122 Stat. 4256, 4263. It also 
amended paragraphs 2319(c)(2), (d)(3) and (d)(4) by making similar changes. Id. at 4263-64. 

4. In 1994, the Uruguay Round Agreements Act added section 2319A to Title 18 of the 
United States Code. This section was entitled “Unauthorized fixation of and trafficking in 
sound recordings and music videos of live musical performances.” Pub. L. No. 103-465, 108 
Stat. 4809, 4974. In 1997, the No Electronic Theft Act amended section 2319A by redesig- 
nating subsections (d) and (e) as subsections (e) and (f), respectively, and by adding subsec- 
tion (d). Pub. L. No. 105-147, 111 Stat. 2678. See also note 3, supra, regarding the United States 
Sentencing Commission. 

The Protecting American Goods and Services Act of 2005 amended section 2319A(e)(2) 
in its entirety to make the definition for “traffic” the same as in 18 U.S.C. 2320(e). Pub. L. No. 
109-181, 120 Stat. 285, 288. As explained in more detail in note 2, Congress later amended 
Title 18 to move the definition of “traffic” from section 2320(e)(2) to section 2320(f)(5) 
without amending the cross-reference in section 2319A(e)(2) of Title 18. 

The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended section 2319A by revising subsection (b) in its entirety and by substituting a new 
sentence for the last sentence in subsection (c). Pub. L. No. 110-403, 122 Stat. 4256, 4261. 

5. The Protecting American Goods and Services Act of 2005 amended the definition of 
“traffic” in section 2319A(e)(2) of Title 18 to incorporate by reference the definition of “traf- 
fic” in section 2320(e)(2) of Title 18. Pub. L. No. 109-181, 120 Stat. 285, 288. But the defini- 
tion is no longer contained in section 2320(e)(2) of Title 18 because the National Defense 
Authorization Act for Fiscal Year 2012, Pub. L. No. 112-81, 125 Stat. 1298, 1499, moved it to 
section 2320(f)(5) of Title 18 which states: “the term ‘traffic means to transport, transfer, or 
otherwise dispose of, to another, for purposes of commercial advantage or private financial 
gain, or to make, import, export, obtain control of, or possess, with intent to so transport, 
transfer, or otherwise dispose of.” The definition in section 2320(f)(5) is the same as it was 

in section 2320(e)(2). 
6. The Uruguay Round Agreements Act was enacted on December 8, 1994. 
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7. The Artists Rights and Theft Prevention Act of 2005 added a new section 2319B to Title 5 
of the United States Code. Pub. L. No. 109-9, 119 Stat. 218.6. The Prioritizing Resources and 
Organization for Intellectual Property Act of 2008 amended subsection 2319(b)(2) in its 
entirety. Pub. L. No. 110-403, 122 Stat. 4256, 4261. 

8. The Consolidated Appropriations Act, 2021 amended chapter 113 of Title 18, United 
States Code, by adding a new section 2319C, “Illicit digital transmission services.” Pub. L. No. 
116-260, 134 Stat. 1182, 2175-2176. 

g. The Prioritizing Resources and Organization for Intellectual Property Act of 2008 
amended chapter 113 of Title 18, United States Code, by adding a new section 2323, “Forfei- 
ture, Destruction, and Restitution.” Pub. L. No. 110-403, 122 Stat. 4256, 4262-63. Section 2323 
replaces section 509 of Title 17, United States Code, which was repealed. Id. at 122 Stat. 4260. 
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Title 28 — Judiciary and Judicial Procedure, 
U.S. Code 


Part | — Organization of Courts 
Chapter 5 — District Courts 


* eK KK OK OK 


§137 + Division of business among district judges’ 

(a) IN GENERAL. — The business of a court having more than one judge shall 
be divided among the judges as provided by the rules and orders of the court. 

The chief judge of the district court shall be responsible for the observance 
of such rules and orders, and shall divide the business and assign the cases so far 
as such rules and orders do not otherwise prescribe. 

If the district judges in any district are unable to agree upon the adoption 
of rules or orders for that purpose the judicial council of the circuit shall make 
the necessary orders. 

(b) RANDOM ASSIGNMENT OF RATE CourRT PROCEEDINGS. — 

(1) IN GENERAL. — 

(A) DerrniTion.—In this paragraph, the term ‘performing rights soci- 
ety’ has the meaning given the term in section 101 of title 17. 

(B) DETERMINATION OF LICENSE FEE. — Except as provided in subpara- 
graph (C), in the case of any performing rights society subject to a consent 
decree, any application for the determination of a license fee for the public 
performance of music in accordance with the applicable consent decree 
shall be made in the district court with jurisdiction over that consent de- 
cree and randomly assigned to a judge of that district court according to 
the rules of that court for the division of business among district judges, 
provided that any such application shall not be assigned to— 

(i) a judge to whom continuing jurisdiction over any performing 
rights society for any performing rights society consent decree is as- 
signed or has previously been assigned; or 

(ii) a judge to whom another proceeding concerning an application 
for the determination of a reasonable license fee is assigned at the time 
of the filing of the application. 

(C) ExcEPTION. — Subparagraph (B) does not apply to an application 
to determine reasonable license fees made by individual proprietors under 
section 513 of title 17. 


Appendix O Title 28 — Judiciary and Judicial Procedure 


(2) RULE OF CONSTRUCTION. — Nothing in paragraph (1) shall modify the 
rights of any party to a consent decree or to a proceeding to determine rea- 
sonable license fees, to make an application for the construction of any provi- 
sion of the applicable consent decree. Such application shall be referred to the 
judge to whom continuing jurisdiction over the applicable consent decree is 
currently assigned. If any such application is made in connection with a rate 
proceeding, such rate proceeding shall be stayed until the final determination 
of the construction application. Disputes in connection with a rate proceed- 
ing about whether a licensee is similarly situated to another licensee shall 
not be subject to referral to the judge with continuing jurisdiction over the 
applicable consent decree. 


* OK KK KK 


Part IV —Jurisdiction and Venue 
Chapter 85 — District Courts; Jurisdiction 


* eK KK KK 


§ 1338 : Patents, plant variety protection, copyrights, mask works, designs, 
trademarks, and unfair competition’ 


(a) The district courts shall have original jurisdiction of any civil action aris- 
ing under any Act of Congress relating to patents, plant variety protection, copy- 
rights and trademarks. No State court shall have jurisdiction over any claim for 
relief arising under any Act of Congress relating to patents, plant variety protec- 
tion, or copyrights. For purposes of this subsection, the term “State” includes 
any State of the United States, the District of Columbia, the Commonwealth of 
Puerto Rico, the United States Virgin Islands, American Samoa, Guam, and the 
Northern Mariana Islands. 

(b) The district courts shall have original jurisdiction of any civil action as- 
serting a claim of unfair competition when joined with a substantial and related 
claim under the copyright, patent, plant variety protection or trademark laws. 

(c) Subsections (a) and (b) apply to exclusive rights in mask works under 
chapter 9 of title 17, and to exclusive rights in designs under chapter 13 of title 
17, to the same extent as such subsections apply to copyrights. 
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Chapter 87 — District Courts; Venue 
* eK KK OK OK 


§1400 - Patents and copyrights, mask works, and designs* 
* eK KK OK OK 


(a) Civil actions, suits, or proceedings arising under any Act of Congress 
relating to copyrights or exclusive rights in mask works or designs may be insti- 
tuted in the district in which the defendant or his agent resides or may be found. 

(b) Any civil action for patent infringement may be brought in the judicial 
district where the defendant resides, or where the defendant has committed acts 
of infringement and has a regular and established place of business. 


* OK KK KK 


Chapter 91— United States Court of Federal Claims 
* OK KK OK OK 


§1498 + Patent and copyright cases* 
* OK KK KK 


(b) Hereafter, whenever the copyright in any work protected under the 
copyright laws of the United States shall be infringed by the United States, by 
a corporation owned or controlled by the United States, or by a contractor, 
subcontractor, or any person, firm, or corporation acting for the Government 
and with the authorization or consent of the Government, the exclusive ac- 
tion which may be brought for such infringement shall be an action by the 
copyright owner against the United States in the Court of Federal Claims for 
the recovery of his reasonable and entire compensation as damages for such 
infringement, including the minimum statutory damages as set forth in section 
504(c) of title 17, United States Code: Provided, That a Government employee 
shall have a right of action against the Government under this subsection ex- 
cept where he was in a position to order, influence, or induce use of the copy- 
righted work by the Government: Provided, however, That this subsection shall 
not confer a right of action on any copyright owner or any assignee of such 
owner with respect to any copyrighted work prepared by a person while in the 
employment or service of the United States, where the copyrighted work was 
prepared as a part of the official functions of the employee, or in the prepara- 
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tion of which Government time, material, or facilities were used: And provided 
further, That before such action against the United States has been instituted 
the appropriate corporation owned or controlled by the United States or the 
head of the appropriate department or agency of the Government, as the case 
may be, is authorized to enter into an agreement with the copyright owner in 
full settlement and compromise for the damages accruing to him by reason 
of such infringement and to settle the claim administratively out of available 
appropriations. 

Except as otherwise provided by law, no recovery shall be had for any in- 
fringement of a copyright covered by this subsection committed more than 
three years prior to the filing of the complaint or counterclaim for infringement 
in the action, except that the period between the date of receipt of a written 
claim for compensation by the Department or agency of the Government or 
corporation owned or controlled by the United States, as the case may be, hav- 
ing authority to settle such claim and the date of mailing by the Government of 
a notice to the claimant that his claim has been denied shall not be counted as a 
part of the three years, unless suit is brought before the last-mentioned date. 

(c) The provisions of this section shall not apply to any claim arising in a 
foreign country. 


eK KK KK 


(e) Subsections (b) and (c) of this section apply to exclusive rights in mask 
works under chapter 9 of title 17, and to exclusive rights in designs under chapter 
13 of title 17, to the same extent as such subsections apply to copyrights. 
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1. In 2018, the Orrin G. Hatch—Bob Goodlatte Music Modernization Act amended section 137 
by adding “(a) Iv GENERAL. — The business” to the first paragraph and by adding subsection 
(b), “RANDOM ASSIGNMENT OF RATE CourT PROCEEDINGS’ to the end of the section. Pub. 
L. No. 115-264, 132 Stat. 3676, 3726. 

2. In 1948, section 1338, entitled “Patents, copyrights, trademarks, and unfair competi- 
tion,” was added to Title 28 of the United States Code. Pub. L. No. 773, 62 Stat. 869, 931. In 
1970, the title of section 1338 and the text of subsection (b) were amended to insert “plant 
variety protection ” after “patent.” Pub. L. No. 91-577, 84 Stat. 1542, 1559. In 1988, the Judicial 
Improvements and Access to Justice Act amended section 1338 by adding “mask works” to 
the title and by adding subsection (c). Pub. L. No. 100-702, 102 Stat. 4642, 4671. In 1998, the 
Digital Millennium Copyright Act (DMCA) amended the title by inserting “designs,” after 

“mask works.” Pub. L. No. 105-304, 112 Stat. 2860, 2917. The DMCA also amended subsec- 
tion (c) by inserting “, and to exclusive rights in designs under chapter 13 of title 17,” after 
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“chapter 9 of title 17.” Id. In 1999, the Anticybersquatting Consumer Protection Act amended 
section 1338 throughout to change “trade-mark” and “trade-marks” to “trademark” and 
“trademarks,” respectively. Pub. L. No. 106-113, 113 Stat. 1501, 1501A-551, app. I. In 2011, section 
19(a) of the Leahy-Smith America Invents Act amended the second sentence of subsection 
1338(a) in its entirety and added a third sentence. Pub. L. No. 112-29, 125 Stat. 284, 331. 

3. In 1948, section 1400, entitled “Patents and copyrights,” was added to Title 28 of the 
United States Code. Pub. L. No. 773, 62 Stat. 869, 936. In 1988, the Judicial Improvements 
and Access to Justice Act amended subsection (a) by inserting “or exclusive rights in mask 
works” after “copyrights.” Pub. L. No. 100-702, 102 Stat. 4642, 4671. In 1998, the Digital Mil- 
lennium Copyright Act (DMCA) amended subsection (a) to insert “or designs” after “mask 
works.” Pub. L. No. 105-304, 112 Stat. 2860, 2917. The DMCA also amended the section 
heading to “Patents and copyrights, mask works, and designs.” This amendment included a 
period at the end, after “designs.” In 1999, a technical amendment deleted the period. Pub. 
L. No. 106-44, 113 Stat. 221, 223. 

4. In 1960, section 1498 of Title 28 of the United States Code was amended to add sub- 
sections (b) and (c). Pub. L. No. 86-726, 74 Stat. 855. The Copyright Act of 1976 amended 
section 1498(b) to insert “section 504(c) of title 17” in lieu of “section 101(b) of title 17.” Pub. 
L. No. 94-553, 90 Stat. 2541, 2599. The Federal Courts Improvement Act of 1982 amended 
section 1498(a) to insert “United States Claims Court” in lieu of “Court of Claims” and, in 
subsections (b) and (d), to insert “Claims Court” in lieu of “Court of Claims,” wherever it 
appeared. Pub. L. No. 97-164, 96 Stat. 25, 40. In 1988, the Judicial Improvements and Access 
to Justice Act amended section 1498 by adding subsection (e). Pub. L. No. 100-702, 102 Stat. 
4642, 4671. The Federal Courts Administration Act of 1992 amended section 1498 by insert- 
ing “United States Court of Federal Claims” in lieu of “United States Claims Court,” wherever 
it appeared, and by inserting “Court of Federal Claims” in lieu of “Claims Court,” wherever 
it appeared. Pub. L. No. 102-572, 106 Stat. 4506, 4516. In 1997, the No Electronic Theft (NET) 
Act amended section 1498(b) to insert “action which may be brought for such infringement 
shall be an action by the copyright owner” in lieu of “remedy of the owner of such copyright 
shall be by action.” Pub. L. No. 105-147, 111 Stat. 2678, 2680. In 1998, the Digital Millennium 
Copyright Act amended subsection (e) by inserting, “ and to exclusive rights in designs under 
chapter 13 of title 17,” after “chapter 9 of title 17.” Pub. L. No. 105-304, 112 Stat. 2860, 2917. 
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Title 44 — Public Printing and Documents, 
U.S. Code 


Chapter 21— National Archives and Records Administration 
* OK KK OK OK 


§ 2117 « Limitation on liability’ 


When letters and other intellectual productions (exclusive of patented material, 
published works under copyright protection, and unpublished works for which 
copyright registration has been made) come into the custody or possession of the 
Archivist, the United States or its agents are not liable for infringement of copy- 
right or analogous rights arising out of use of the materials for display, inspection, 
research, reproduction, or other purposes. 


Appendix P - Notes 


1. In 1968, this section, originally designated as section 2113, which is entitled “Limitation on 
liability,’ was added to Title 44 of the United States Code. Pub. L. No. 90-620, 82 Stat. 1238, 
1291. The 1976 Copyright Act amended section 2113 in its entirety. Pub. L. No. 94-553, 90 Stat. 
2541, 2599. The National Archives and Records Administration Act of 1984 amended section 
2113 by redesignating it as section 2117 and by inserting “Archivist” in lieu of “Administrator 
of General Services.” Pub. L. No. 98-497, 98 Stat. 2280 and 2286. 
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The Berne Convention Implementation Act of 1988' 


Sec.1 - Short Title and References to Title 17, United States Code. 


(a) SHoRT TITLE.—This Act, may be cited as the “Berne Convention Imple- 
mentation Act of 1988”. 

(b) REFERENCES TO TITLE 17, UNITED STATES CopE. — Whenever in this Act 
an amendment or repeal is expressed in terms of an amendment to or a repeal 
of a section or other provision, the reference shall be considered to be made to 
a section or other provision of title 17, United States Code. 


Sec. 2 - Declarations. 


The Congress makes the following declarations: 

(1) The Convention for the Protection of Literary and Artistic Works, signed 
at Berne, Switzerland, on September 9, 1886, and all acts, protocols, and revi- 
sions thereto (hereafter in this Act referred to as the “Berne Convention”) are 
not self-executing under the Constitution and laws of the United States. 

(2) The obligations of the United States under the Berne Convention may 
be performed only pursuant to appropriate domestic law. 

(3) The amendments made by this Act, together with the law as it exists 
on the date of the enactment of this Act, satisfy the obligations of the United 
States in adhering to the Berne Convention and no further rights or interests 
shall be recognized or created for that purpose. 


Sec. 3 - Construction of the Berne Convention. 


(a) RELATIONSHIP WITH Domestic Law.—The provisions of the Berne 
Convention — 

(1) shall be given effect under title 17, as amended by this Act, and any other 
relevant provision of Federal or State law, including the common law; and 

(2) shall not be enforceable in any action brought pursuant to the provi- 
sions of the Berne Convention itself. 

(b) CERTAIN RiGHts Not AFFECTED. — The provisions of the Berne Conven- 
tion, the adherence of the United States thereto, and satisfaction of United States 
obligations thereunder, do not expand or reduce any right of an author of a work, 
whether claimed under Federal, State, or the common law— 
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(1) to claim authorship of the work; or 

(2) to object to any distortion, mutilation, or other modification of, or other 
derogatory action in relation to, the work, that would prejudice the author’s 
honor or reputation. 


* eK KKK & 


Sec.12 - Works in the public domain. 


Title 17, United States Code, as amended by this Act, does not provide copy- 
right protection for any work that is in the public domain in the United States. 


Sec. 13 - Effective date: effect on pending cases. 


(a) EFFECTIVE Date. — This Act and the amendments made by this Act take 
effect on the date on which the Berne Convention (as defined in section 101 of 
title 17, United States Code) enters into force with respect to the United States.” 

(b) EFFECT ON PENDING Cases. — Any cause of action arising under title 17, 
United States Code, before the effective date of this Act shall be governed by the 
provisions of such title as in effect when the cause of action arose. 


Appendix Q - Notes 


1. This appendix consists of provisions of the Berne Convention Implementation Act of 1988, 
Pub. L. No. 100-568, 102 Stat. 2853, that do not amend Title 17 of the United States Code. 
2. The Berne Convention entered into force in the United States on March 1, 1989. 
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The Uruguay Round Agreements Act of 1994' 


Sec.1. Short Title and Table of Contents 


(a) SHoRT TITLE. — This act may be cited as the “Uruguay Round Agree- 
ments Act”. 


* eK KKK K 


Sec. 2. Definitions. 


For purposes of this Act: 

(1) GATT 1947; GATT 1994— 

(A) GATT 1947—The term “GATT 1947” means the General Agreement 
on Tariffs and Trade, dated October 30, 1947, annexed to the Final Act 
Adopted at the Conclusion of the Second Session of the Preparatory Com- 
mittee of the United Nations Conference on Trade and Employment, as 
subsequently rectified, amended, or modified by the terms of legal instru- 
ments which have entered into force before the date of entry into force of 
the WTO Agreement. 

(B) GATT 1994—The term “GATT 1994” means the General Agreement 
on Tariffs and Trade annexed to the WTO Agreement. 

(2) HTS— The term “HTS” means the Harmonized Tariff Schedule of the 
United States. 

(3) INTERNATIONAL TRADE COMMISSION. — The term “International Trade 
Commission” means the United States International Trade Commission. 

(4) MULTILATERAL TRADE AGREEMENT. — The term “multilateral trade 
agreement” means an agreement described in section 101(d) of this Act (other 
than an agreement described in paragraph (17) or (18) of such section). 

(5) SCHEDULE XX. — The term “Schedule XX” means Schedule XX — United 
States of America annexed to the Marrakesh Protocol to the GATT 1994. 

(6) TRADE REPRESENTATIVE. — The term “Trade Representative” means the 
United States Trade Representative. 

(7) URUGUAY ROUND AGREEMENTS. — The term “Uruguay Round Agree- 
ments” means the agreements approved by the Congress under section 101(a) 
(1). 

(8) WORLD TRADE ORGANIZATION AND WTO. — The terms “World Trade 
Organization” and “WTO” mean the organization established pursuant to the 
WTO Agreement. 
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(9) WTO AGREEMENT. — The term “WTO Agreement” means the Agree- 
ment Establishing the World Trade Organization entered into on April 15, 1994. 

(10) WTO MEMBER AND WTO MEMBER COUNTRY. — The terms “WTO 
member” and “WTO member country” mean a state, or separate customs ter- 
ritory (within the meaning of Article XII of the WTO Agreement), with respect 
to which the United States applies the WTO Agreement. 


Title | — Approval of, and General Provisions Relating to, 
the Uruguay Round Agreements 
Subtitle A — Approval of Agreements and Related Provisions 


Sec.101 - Approval and entry into force of the Uruguay Round Agreements. 


(a) APPROVAL OF AGREEMENTS AND STATEMENT OF ADMINISTRATIVE 
ACTION. — Pursuant to section 1103 of the Omnibus Trade and Competitiveness 
Act of 1988 (19 U.S.C. 2903) and section 151 of the Trade Act of 1974 (19 U.S.C. 
2191), the Congress approves — 

(1) the trade agreements described in subsection (d) resulting from the 
Uruguay Round of multilateral trade negotiations under the auspices of the 
General Agreement on Tariffs and Trade, entered into on April 15, 1994, and 
submitted to the Congress on September 27, 1994; and 

(2) the statement of administrative action proposed to implement the agree- 
ments that was submitted to the Congress on September 27, 1994. 

(b) Entry INTO Forceg.— At such time as the President determines that a suf- 
ficient number of foreign countries are accepting the obligations of the Uruguay 
Round Agreements, in accordance with article XIV of the WTO Agreement, to 
ensure the effective operation of, and adequate benefits for the United States un- 
der, those Agreements, the President may accept the Uruguay Round Agreements 
and implement article VII of the WTO Agreement. 

(c) AUTHORIZATION OF APPROPRIATIONS. — There are authorized to be 
appropriated annually such sums as may be necessary for the payment by the 
United States of its share of the expenses of the WTO. 

(d) TRADE AGREEMENTS TO WHIcH Turis Act ApPLiEs. — Subsection (a) 
applies to the WTO Agreement and to the following agreements annexed to that 
Agreement: 

(1) The General Agreement on Tariffs and Trade 1994. 

(2) The Agreement on Agriculture. 

(3) The Agreement on the Application of Sanitary and Phytosanitary Measures. 

(4) The Agreement on Textiles and Clothing. 

(5) The Agreement on Technical Barriers to Trade. 

(6) The Agreement on Trade-Related Investment Measures. 
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(7) The Agreement on Implementation of Article VI of the General Agree- 
ment on Tariffs and Trade 1994. 

(8) The Agreement on Implementation of Article VII of the General Agree- 
ment on Tariffs and Trade 1994. 

(9) The Agreement on Preshipment Inspection. 

(10) The Agreement on Rules of Origin. 

(11) The Agreement on Import Licensing Procedures. 

(12) The Agreement on Subsidies and Countervailing Measures. 

(13) The Agreement on Safeguards. 

(14) The General Agreement on Trade in Services. 

(15) The Agreement on Trade-Related Aspects of Intellectual Property 
Rights. 

(16) The Understanding on Rules and Procedures Governing the Settlement 
of Disputes. 

(17) The Agreement on Government Procurement. 

(18) The International Bovine Meat Agreement. 


Sec. 102 - Relationship of the agreements to United States law and state law. 


(a) RELATIONSHIP OF AGREEMENTS TO UNITED StaTEs Law. — 

(1) UNITED STATES LAW TO PREVAIL IN CONFLICT. — No provision of any 
of the Uruguay Round Agreements, nor the application of any such provision 
to any person or circumstance, that is inconsistent with any law of the United 
States shall have effect. 

(2) Construction. — Nothing in this Act shall be construed 

(A) to amend or modify any law of the United States, including any law 
relating to— 

(i) the protection of human, animal, or plant life or health, 
(ii) the protection of the environment, or 
(iii) worker safety, or 

(B) to limit any authority conferred under any law of the United States, 
including section 301 of the Trade Act of 1974, 

unless specifically provided for in this Act. 
(b) RELATIONSHIP OF AGREEMENTS TO STATE Law. — 

(1) FEDERAL-STATE CONSULTATION. — 

(A) IN GENERAL. — Upon the enactment of this Act, the President shall, 
through the intergovernmental policy advisory committees on trade estab- 
lished under section 306(c)(2)(A) of the Trade and Tariff Act of 1984 (19 
U.S.C. 2114¢(2)(A)), consult with the States for the purpose of achieving 
conformity of State laws and practices with the Uruguay Round Agreements. 

(B) FEDERAL-STATE CONSULTATION Process. — The Trade Representa- 
tive shall establish within the Office of the United States Trade Representa- 
tive a Federal-State consultation process for addressing issues relating to the 
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Uruguay Round Agreements that directly relate to, or will potentially have 
a direct effect on, the States. The Federal—State consultation process shall 
include procedures under which — 


(i) the States will be informed on a continuing basis of matters under 
the Uruguay Round Agreements that directly relate to, or will potentially 
have a direct impact on, the States; 

(ii) the States will be provided an opportunity to submit, on a con- 
tinuing basis, to the Trade Representative information and advice with 
respect to matters referred to in clause (i); and 

(iii) the Trade Representative will take into account the information 
and advice received from the States under clause (ii) when formulating 
United States positions regarding matters referred to in clause (i). 


The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to the 
Federal-State consultation process established by this paragraph. 


(C) FEDERAL-STATE COOPERATION IN WTO DISPUTE SETTLEMENT. — 

(i) When a WTO member requests consultations with the United 
States under Article 4 of the Understanding on Rules and Procedures 
Governing the Settlement of Disputes referred to in section 101(d)(16) 
(hereafter in this subsection referred to as the “Dispute Settlement Un- 
derstanding”) concerning whether the law of a State is inconsistent with 
the obligations undertaken by the United States in any of the Uruguay 
Round Agreements, the Trade Representative shall notify the Governor of 
the State or the Governor’s designee, and the chief legal officer of the ju- 
risdiction whose law is the subject of the consultations, as soon as possible 
after the request is received, but in no event later than 7 days thereafter. 

(ii) Not later than 30 days after receiving such a request for consulta- 
tions, the Trade Representative shall consult with representatives of the 
State concerned regarding the matter. If the consultations involve the 
laws of a large number of States, the Trade Representative may consult 
with an appropriate group of representatives of the States concerned, as 
determined by those States. 

(iii) The Trade Representative shall make every effort to ensure that 
the State concerned is involved in the development of the position of 
the United States at each stage of the consultations and each subsequent 
stage of dispute settlement proceedings regarding the matter. In particu- 
lar, the Trade Representative shall — 

(I) notify the State concerned not later than 7 days after a WTO 
member requests the establishment of a dispute settlement panel or 
gives notice of the WTO member’s decision to appeal a report by a 
dispute settlement panel regarding the matter; and 

(ID) provide the State concerned with the opportunity to advise 
and assist the Trade Representative in the preparation of factual 
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information and argumentation for any written or oral presentations 

by the United States in consultations or in proceedings of a panel or 

the Appellate Body regarding the matter. 

(iv) If a dispute settlement panel or the Appellate Body finds that the 
law of a State is inconsistent with any of the Uruguay Round Agreements, 
the Trade Representative shall consult with the State concerned in an ef- 
fort to develop a mutually agreeable response to the report of the panel 
or the Appellate Body and shall make every effort to ensure that the State 
concerned is involved in the development of the United States position 
regarding the response. 

(D) Notice To STATES REGARDING CONSULTATIONS ON FOREIGN 
SUBCENTRAL GOVERNMENT Laws. — 

(i) Subject to clause (ii), the Trade Representative shall, at least 30 
days before making a request for consultations under Article 4 of the 
Dispute Settlement Understanding regarding a subcentral government 
measure of another WTO member, notify, and solicit the views of, ap- 
propriate representatives of each State regarding the matter. 

(ii) In exigent circumstances clause (i) shall not apply, in which case 
the Trade Representative shall notify the appropriate representatives of 
each State not later than 3 days after making the request for consulta- 
tions referred to in clause (i). 

(2) LEGAL CHALLENGE. — 

(A) In GENERAL. — No State law, or the application of such a State law, 
may be declared invalid as to any person or circumstance on the ground 
that the provision or application is inconsistent with any of the Uruguay 
Round Agreements, except in an action brought by the United States for 
the purpose of declaring such law or application invalid. 

(B) PROCEDURES GOVERNING AcTION.—In any action described in 
subparagraph (A) that is brought by the United States against a State or 
any subdivision thereof 

(i) a report of a dispute settlement panel or the Appellate Body con- 
vened under the Dispute Settlement Understanding regarding the State 
law, or the law of any political subdivision thereof, shall not be consid- 
ered as binding or otherwise accorded deference; 

(ii) the United States shall have the burden of proving that the law 
that is the subject of the action, or the application of that law, is incon- 
sistent with the agreement in question; 

(iii) any State whose interests may be impaired or impeded in the 
action shall have the unconditional right to intervene in the action as 
a party, and the United States shall be entitled to amend its complaint 
to include a claim or cross-claim concerning the law of a State that so 
intervenes; and 
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(iv) any State law that is declared invalid shall not be deemed to have 
been invalid in its application during any period before the court’s judg- 
ment becomes final and all timely appeals, including discretionary re- 
view, of such judgment are exhausted. 

(C) REPORTS TO CONGRESSIONAL CoMMITTEES. — At least 30 days be- 
fore the United States brings an action described in subparagraph (A), the 
Trade Representative shall provide a report to the Committee on Ways and 
Means of the House of Representatives and the Committee on Finance of 
the Senate — 

(i) describing the proposed action; 

(ii) describing efforts by the Trade Representative to resolve the mat- 
ter with the State concerned by other means; and 

(iii) if the State law was the subject of consultations under the Dis- 
pute Settlement Understanding, certifying that the Trade Representative 
has substantially complied with the requirements of paragraph (1)(C) in 
connection with the matter. 

Following the submission of the report, and before the action is brought, 
the Trade Representative shall consult with the committees referred to in 
the preceding sentence concerning the matter. 

(3) DEFINITION OF STaTE Law. —For purposes of this subsection — 

(A) the term “State law” includes — 

(i) any law of a political subdivision of a State; and 

(ii) any State law regulating or taxing the business of insurance; and 
(B) the terms “dispute settlement panel” and “Appellate Body” have the 

meanings given those terms in section 121. 

(c) EFFECT OF AGREEMENT WITH RESPECT TO PRIVATE REMEDIES. — 

(1) Limitations. —No person other than the United States — 

(A) shall have any cause of action or defense under any of the Uruguay 
Round Agreements or by virtue of congressional approval of such an 
agreement, or 

(B) may challenge, in any action brought under any provision of law, 
any action or inaction by any department, agency, or other instrumen- 
tality of the United States, any State, or any political subdivision of a 
State on the ground that such action or inaction is inconsistent with such 
agreement. 

(2) INTENT OF Concress.—It is the intention of the Congress through 
paragraph (1) to occupy the field with respect to any cause of action or defense 
under or in connection with any of the Uruguay Round Agreements, includ- 
ing by precluding any person other than the United States from bringing any 
action against any State or political subdivision thereof or raising any defense 
to the application of State law under or in connection with any of the Uruguay 
Round Agreements — 
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(A) on the basis of a judgment obtained by the United States in an action 
brought under any such agreement; or 
(B) on any other basis. 

(d) STATEMENT OF ADMINISTRATIVE ACTION. —The statement of adminis- 
trative action approved by the Congress under section 101(a) shall be regarded 
as an authoritative expression by the United States concerning the interpretation 
and application of the Uruguay Round Agreements and this Act in any judicial 
proceeding in which a question arises concerning such interpretation or 
application. 


Sec. 103 + Implementing actions in anticipation of entry into force; regulations. 


(a) IMPLEMENTING AcTIons. — After the date of the enactment of this Act — 
(1) the President may proclaim such actions, and 
(2) other appropriate officers of the United States Government may issue 
such regulations, 
as may be necessary to ensure that any provision of this Act, or amendment made 
by this Act, that takes effect on the date any of the Uruguay Round Agreements 
enters into force with respect to the United States is appropriately implemented 
on such date. Such proclamation or regulation may not have an effective date 
earlier than the date of entry into force with respect to the United States of the 
agreement to which the proclamation or regulation relates. 

(b) REGULATIONS. — Any interim regulation necessary or appropriate to carry 
out any action proposed in the statement of administrative action approved under 
section 101(a) to implement an agreement described in section 101(d) (7), (12), or 
(13) shall be issued not later than 1 year after the date on which the agreement 
enters into force with respect to the United States. 


Appendix R - Notes 


1. This appendix consists of provisions of the Uruguay Round Agreements Act, Pub. L. No. 
103-465, 108 Stat. 4809, that do not amend Title 17 of the United States Code. 
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Appendix S 


GATT/ Trade-Related Aspects of Intellectual 
Property Rights (TRIPs) Agreement, Part II’ 


* eK KK KK 
Section 6: Layout-Designs (Topographies) of Integrated Circuits 


* eK KKK K 


Article 35 + Relation to IPIC Treaty 


Members agree to provide protection to the layout-designs (topographies) of 
integrated circuits (hereinafter referred to as “layout-designs”) in accordance with 
Articles 2-7 (other than paragraph 3 of Article 6), Article 12 and paragraph 3 of 
Article 16 of the Treaty on Intellectual Property in Respect of Integrated Circuits 
and, in addition, to comply with the following provisions. 


Article 36 - Scope of the Protection 


Subject to the provisions of paragraph 1 of Article 37 below, Members shall 
consider unlawful the following acts if performed without the authorization of 
the right holder:? importing, selling, or otherwise distributing for commercial 
purposes a protected layout-design, an integrated circuit in which a protected lay- 
out-design is incorporated, or an article incorporating such an integrated circuit 
only insofar as it continues to contain an unlawfully reproduced layout-design. 


Article 37 + Acts Not Requiring the Authorization of the Right Holder? 


1. Notwithstanding Article 36 above, no Member shall consider unlawful the 
performance of any of the acts referred to in that Article in respect of an in- 
tegrated circuit incorporating an unlawfully reproduced layout-design or any 
article incorporating such an integrated circuit where the person performing or 
ordering such acts did not know and had no reasonable ground to know, when 
acquiring the integrated circuit or article incorporating such an integrated cir- 
cuit, that it incorporated an unlawfully reproduced layout-design. Members shall 
provide that, after the time that such person has received sufficient notice that 
the layout-design was unlawfully reproduced, he may perform any of the acts 
with respect to the stock on hand or ordered before such time, but shall be liable 
to pay to the right holder a sum equivalent to a reasonable royalty such as would 
be payable under a freely negotiated license in respect of such a layout-design. 

2. The conditions set out in sub-paragraphs (a)—(k) of Article 31 above shall ap- 
ply mutatis mutandis in the event of any nonvoluntary licensing of a layout-design 
or of its use by or for the government without the authorization of the right holder. 
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Article 38 - Term of Protection 


1. In Members requiring registration as a condition of protection, the term of 
protection of layout-designs shall not end before the expiration of a period of ten 
years counted from the date of filing an application for registration or from the 
first commercial exploitation wherever in the world it occurs. 

2. In Members not requiring registration as a condition for protection, layout- 
designs shall be protected for a term of no less than ten years from the date of the 
first commercial exploitation wherever in the world it occurs. 

3. Notwithstanding paragraphs 1 and 2 above, a Member may provide that 
protection shall lapse fifteen years after the creation of the layout-design. 


AppendixS - Notes 


1. For an explanation of the relationship of this section of TRIPs to Title 17 of the United 
States Code, see the second paragraph of note 8, chapter 9, supra. 

2. Article 36 includes footnote 9 that states, “The term ‘right holder’ in this Section shall 
be understood as having the same meaning as the term ‘holder of the right’ in the IPIC 
Treaty.” The IPIC Treaty, which was signed in Washington, D.C., on May 26, 1989, is also 
known as the Treaty on Intellectual Property in Respect of Integrated Circuits. 

3. See note 2, supra. 
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Appendix T 
Definition of “Berne Convention Work” 


The WIPO Copyright and Performances and Phonograms Treaties Implemen- 
tation Act of 1998 deleted the definition of “Berne Convention work” from sec- 
tion 101." Pub. L. No. 105-304, 112 Stat. 2861. The definition of Berne Convention 
work, as deleted, is as follows: 

A work is a “Berne Convention work” if— 

(1) in the case of an unpublished work, one or more of the authors is a 
national of a nation adhering to the Berne Convention, or in the case of a 
published work, one or more of the authors is a national of a nation adhering 
to the Berne Convention on the date of first publication; 

(2) the work was first published in a nation adhering to the Berne Con- 
vention, or was simultaneously first published in a nation adhering to the 
Berne convention and in a foreign nation that does not adhere to the Berne 
Convention; 

(3) in the case of an audiovisual work— 

(A) if one or more of the authors is a legal entity, that author has its 
headquarters in a nation adhering to the Berne Convention; or 

(B) if one or more of the authors is an individual, that author is domi- 
ciled, or has his or her habitual residence in, a nation adhering to the Berne 

Convention; or 

(4) in the case of a pictorial, graphic, or sculptural work that is incorporated 
in a building or other structure, the building or structure is located in a nation 
adhering to the Berne Convention; or 

(5) in the case of an architectural work embodied in a building, such build- 
ing is erected in a country adhering to the Berne Convention. 

For purposes of paragraph (1), an author who is domiciled in or has his or her 
habitual residence in, a nation adhering to the Berne Convention is considered 
to be a national of that nation. For purposes of paragraph (2), a work is consid- 
ered to have been simultaneously published in two or more nations if its dates 
of publication are within 30 days of one another. 


AppendixT - Notes 


1. For the legislative history of the definition of “Berne Convention work,” see note 2, chapter 
1, supra. 
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The Congress shall have Power... 

To promote the Progress of Science and 
useful Arts, by securing for limited Times 
to Authors and Inventors the 

exclusive Right to their respective 
Writings and Discoveries. 


UNITED STATES CONSTITUTION, 
ARTICLE I, SECTION 8 
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